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Instructions

The following fact pattern will form the basis for much of the April 21, 2003, examination in Copyrights and Trademarks.  However, I may make changes to the facts in the course of asking questions on the exam proper.  For example, dates may be changed in the questions (e.g., “Assume the events in paragraph 19 happened in 1962 instead of 1982.”); or other information may be changed or added to make the question more clear or pointed or precise.  For example, information about specific claims or defenses raised may be provided.  

Despite the likelihood of additional facts being provided which may require you to consider issues from a different angle than that intimated by the basic fact pattern, you should be fully familiar with this fact pattern by the time of the examination because most of the exam points will be based on questions derived directly from it.  Thorough knowledge of it and of the issues reasonably raised by it should help you do well on the exam.

The exam will be open book.  You should bring with you to the exam the copyright statutes (1976 (as amended) and 1909), the Lanham Act, and the textbook.  You will need the statutes not only because this is mostly a statutory course, but also because there will be at least one question requiring close examination and explanation and application of statutory provisions.  There will be time pressure on the exam so you should not plan on being able to look things up (other than express statutory language) during the exam.

In preparing for the examination, I recommend that you work in groups.  Try to spot issues in the fact pattern and make sure you know the law in that area and can explain your reasoning fully.  

My office hours for the reading and exam period are posted on my website.  I may be available by email for questions on Saturday as well, but I do not take questions the day before the exam is given.

I have reproduced the cover page for the exam proper below.
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General Instructions

1.
You have three (3) hours for the exam.

2.
Times noted for the questions reflect the amount of time I estimate it would take to answer each question.  They do not add up to 3 hours, but you have 3 hours for the exam.  Please note that although the time noted does relate somewhat to the points for that question, it does not do so in a strict one-to-one fashion.

3. 
There are three questions each worth 100 points for a total of  300 total possible points.  

4.
Write only on one side of each page in the bluebook. 

5.
Write legibly and clearly in blue or black ink.

6.
Use headings as appropriate.

7.
Respond to the question asked, not to questions that might have been asked.  Even within your responses, do not spend time on matters that are not issues just to show me how much you know.  This exam tests professional judgment as well as knowledge of copyright and trademark law.

Permissible exam materials

1.
This exam is completely open book.  You may use any materials you bring with you to assist you during the course of the exam including but not limited to the text, handouts, commercial outlines, personal outlines, notes, hornbooks, pre-prepared answers, laptop computers, PDAs, online resources (excluding communications with other people), etc.  If the room has internet connections and you have the ability to do so, you may connect to the internet during the exam.

2.
The exam consists of the exam fact pattern attached hereto (which is the version posted on the course website on April 14, 2003), this instruction page, and three questions on the two pages following these instructions.

Ben Samplin’s 2003 Charity Fund-Raiser Party

1. Ben Samplin is a very successful architect and uses his fame and personal fortune to be a patron of the arts and a supporter of several charities committed to international human rights.  Every few years he gives a grand party at his huge estate.  At the party are live performers, works of art, and various other items to be sold or given away.

2. For the first few hours, guests are invited to walk the house and grounds, examining the various numbered items.  Some of these items will be sold at the live auction later, others will be sold as part of the silent auction, and others will be given away as prizes for best costume, best amateur performance, and so on.  (In a silent auction people write bids on a sheet of paper near the article being auctioned.  Whoever is the highest bidder when the auction for that item closes buys it for that price.)

One of the first things people notice after they drive through a gate to the parking area for Samplin’s estate is that the entryway is a miniature reproduction of the Taj Mahal.  You must walk through the mini-Taj to get to the garden before the front of the house.  In addition to flower beds and pathways, the garden has many models of famous buildings.  About half of the models are of buildings Samplin designed.  The others are of famous buildings (at least famous among architects) of various ages.  Some of the models are large enough to be enclosures with sitting space to observe the garden, but most are smaller, being just a few feet wide or high as the case may be.  

3. There is a reproduction of the Empire State Building about 8 feet tall.  It is set not in a urban setting, but in one that recalls ancient Egypt with a sphinx and a pyramid nearby, all set in a desert-themed part of the garden.  

After passing through this front garden you come to the house.  In the entry hall is a full-size replica of Rodin’s “The Thinker.”  There is no plaque or other indication of who the author is, whether it is copyrighted, or when it was made.  The sculpture is nearly identical to Rodin’s original, except that instead of sitting on a rock, the thinker is sitting on a toilet. 

4. Drawn by flashing lights, most attendees first turn right and head out of the hallway to the west.  The hallway is a 10 foot wide corridor about 40 feet long with windows on the right looking out to the front garden and mirrors on the left.  The effect is as if one is still in a garden.

5. At the end of the corridor is an open door from which the flashing lights are emerging and being reflected down the hallway.  In the room are a number of very large video flat panel screens.  On each screen is a view of the room as seen from the location of the screen.  This perspective shift is disconcerting because the screens are so large that the images are about life size.

6. In the center of the room is a circular rail around a central holographic projector.  At the rail are a number of control buttons and video sensory gloves.  When you put on a glove, a holographic hand appears in the circle near you, but out of physical reach.  Also, all of the video screens immediately stop showing the rooms from their perspectives and show only the holographic images from a variety of perspectives, including a top view and a bottom view.

7. The control buttons are labeled:

Music

Sound

Painting

Sculpting

Dance

Color

Chance

Record

Save

Make

The glove can be used to manipulate the image in the center.  Holographic tools can be picked up (paint brush, carving tools, musical instruments, etc.) with the holographic hand and manipulated in such a way as to modify the central holographic image.  For example, if sculpting is chosen, one can reshape the central holographic image.  Or if it is music, one can “play” the holograph to get various sounds.

Pressing “chance” will cause a random event to occur which will affect whatever you are doing.  “Save” will save the item as it is when “save” is selected.  “Record” will record whatever you do.  “Make” allows you to make what you have created.  That is, the work you made is printed or formed from plastic, or recorded on a CD, as appropriate.

8. The only door in the room is the one you entered through.

9. Other doors lead away from the entry hallway and two stairways lead upstairs.

10. Straight south from the entry hallway is the Grand Ballroom of the mansion.  In the ballroom are many works of art and crafts on display.  These works are the items to be sold at the live auction later in the evening.  Each item has a printed note card near it which has the item number and which has some information about the item such as author, date created, title, original or replica, and so on.  

One item is a bronze sculpture of a cowboy on a bucking horse.  The author is identified as “Wild Bill.”  The note says 

This bronze is one of the works done by “Wild Bill” in the 1950s.  It is not know exactly when he made this one.  All that is known is that it was one of his personal favorites because he never sold it or put it on display outside of his home.  It has been donated by the administrator of his estate.  “Wild Bill” died a year ago.

11. Another item is a hand-written manuscript of a play by Ally Alison entitled “Another Time, Another View,” which played to critical acclaim off Broadway for two years.  The manuscript is dated July 7, 1936.  The play was performed in 1937-38.  The actors used hand-typed scripts.  The play was published in an anthology of plays from the 1930’s in 1956.  The manuscript is valuable as a example of a work by an African American author in the 1930’s which received some general performance and which appealed to a broad audience.  The anthology was copyrighted in 1956 with all proper documentation filed with the copyright office.

Majic’s Kingdom is a small store owned by Bob and Mabel Majic.  It specializes in novelty items, paraphernalia for magicians, Magic Cards, role-playing games, puzzles, and games in general.  It also has an “adult” section with various “sex toys” and pornographic material.  The store is located in a low rent, rather seedy, but not dangerous, area of a small city.  The logo for the store includes a castle with an arc over it.  The castle is a blocky, squarish, turreted castle, not a fanciful one with spires and pointed towers.  It is clearly of the sort built for war and dungeons and such, not for entertainment and fancy.  The arc, upon close examination, looks like a comet composed of small icons of spears, chains, stars, swords, and other icons related to the themes of the store.  To the right of the castle is a miniature figure, female, dressed in a teddy and boots and wielding a whip.

In one of the rooms of the mansion, Majic’s Kingdom has set up several demos, including two magicians performing magic tricks.  One is doing large-scale stage magic while the other is doing individual, person-to-person magic (pulling coins out of ears and the like).  The room is dark and decorated in a stereotypical dungeon motif with various fake torture devices placed around the room used as display cases for Magic Cards and various role-playing games being auctioned as part of the silent auction.

12. Another room has a karaoke machine with various people singing the lyrics to a song as it is played, without the lead singer, on the karaoke machine and the lyrics are played along the bottom of a video screen in a trailer placed over the music video being shown on the screen.

13. There is a video camera which could be used to add the karaoke singer into the video either by putting the singer’s head on the original singer’s body in the video or by putting the whole singer into the video essentially just in front of the music video.  

The room is also set up so that the karaoke singer could record his or her performance over the original.  It could be done either on a CD with sound only or as a DVD with the music video and the visual of the karaoke singer placed over it.

In another room is a neverending story.  On the wall starting to the left of the door is a series of pages, some printed, some handwritten, some typed, but all telling the same story.  Each person writes a new chapter or part of a chapter and then leaves the story for the next person.  In the center of the room is a desk on which one can write or type or write on a computer.  There is also a synopsis of the story so far.  There are actually a number of stories being created like this.  Also, the same core story gets many versions created because many different people work on it in many different places.  This is just one place the story is being developed.  Indeed, there are many, many versions already since it is distributed on the web.  The original creators of it intend to publish the best of the stories in an anthology.

Before you add to the story, you are required to sign a license which reads as follows:

This work is being created under the concept of “copyleft.”  The authors grant everyone the right to distribute and to create derivative works of this work by adding to the neverending story.  I authorize the GNU Publisher to publish this work.  

This right to create a derivative work is subject to the condition that the person exercising this right agrees not to exploit this work or any part of it for commercial gain other than through royalties from the ultimate publication of the work by GNU Publisher.  It is also subject to the agreement that the licensee agrees to pass on the work to others subject to this same license. 

14. Upstairs, off the stairway to the left, down the hall is a modest study.  In it are many books, some magazines, and two desks, each with a computer connected to the Internet.  The first computer is connected to a database on jazz music.  For a substantial monthly subscription fee, plus a fee for each sound recording, Samplin can download mp3 versions of music for his own private use.  The license he signed reads:

The user agrees that this transaction is a license to download the mp3 for his or her own private use only and that upon termination of the license, the user will destroy all copies of any and all downloads.

The second computer is connected to a database of geographic and demographic facts.  The database was created by and is owned by GeoDem, Inc.  For a substantial monthly subscription fee, Samplin can download factual information for his own private use.  The license he signed reads:

The user agrees that this transaction is a license under which the user is granted access to the database for the limited purposes of looking up factual information and for copying such factual information for his or her own personal use.  The user agrees not to package or resell or otherwise distribute, display, or disseminate or transmit the facts obtained from this database to others.  This includes copying either electronically or otherwise. Upon termination or expiration of this license, the user will destroy all copies of any and all downloads.

15. In the back of the house is large landscaped estate various discrete elements all combining (at least in intention) to form a huge garden.

In one part of the garden is a large replica of a famous, new, award-winning performing arts building designed in 1999 and built in 2001.  It is known simply as the Vancouver Millennial Arts Center (VMAC).  It was designed by I.M. Kie on commission from the Vancouver, Canada, Arts Commission for the various arts festivals held in Vancouver each summer and as the home of the Vancouver Symphony and Vancouver Rep Theatre.  In Samplin’s garden the VMAC replica is a functional building, large enough to be used as a band shell for a small jazz band in a small (seats about 100) outdoor amphitheater.  So instead of being closed on all four sides, it is open to the front.  But the source of the design of the shelter is unmistakably the VMAC and it is true to the exterior of the VMAC in all other aspects, including materials.

In the band shell a jazz combo is playing mostly straight-ahead acoustic jazz.  The jazz combo known as the Vera-Max Acoustic Combo (V-Mac, for short), so named because of the leaders of the group, the pianist Vera and her trumpet-playing husband, Max.  The V-Mac group has recorded and distributed sound recordings of covers of jazz standards as well as original works for about 10 years.  Most of the original works were written by artists not in the band, but both Vera and Max have written one or two songs for each of their 5 CDs.

About 15 guests are gathered in the amphitheater listening to V-Mac and chatting typical party small talk.  One person is videotaping the group on a tiny, palm-sized video recorder.  Another person, clearly a guest, has just used a picture phone to take a photo of the group and send it to a friend who is listening, via the cell phone, to the current song the group is playing, Duke Ellington’s famous jazz standard, “Mood Indigo.”

In another part of the garden is a pond with a semi-circular dock on one side.  On the dock are models showing fashions from various designers.  They are modeling expensive gowns worn once by famous actresses to major events like the Oscars.  These gowns will be auctioned off later as part of the charity fund-raising aspect of the party.  The women walk along the dock in front of make-shift, temporary stands.  A DJ announces the designer and the dress and who wore it to what event and then plays a sound recording while the model shows the dress.  The DJ is playing a wide variety of music, all of it from current popular hits from the various pop genres of hip-hop, rap, pop, rock, and country.

16. One room was filled with original Ansel Adams photographs, particularly of the Yosemite.  One black and white photo entitled “Tetons and Snake River” (1942) had been digitized and was displayed on a 52 inch flat computer screen.  In front of the screen was a laptop running Photoshop.  The picture was taken for the U.S. Department of the Interior in 1942 and published by the Department of Interior.  Guests may work on the laptop to make changes to the Ansel Adams photo such as color or moving things or adding elements – all the things that can be done with digital images using Photoshop..  Ansel Adams died in 1984.
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17. Around 9:00 pm, Samplin, the host, gathered everyone in the hallway and announced that the bids on the silent auction were now closed and that the regular auction was to begin shortly in the hallway, which now had chairs enough for everyone.

a. People were quite interested in the various items.  Bids were particularly high on the following works:

b. The neverending story – a hard copy and softcopy so far as it was written this evening.  It had with it a cover authenticating it as the original dating from this evening;

c. An atlas and gazetteer compiled from all of the places and information people had “visited” on the geographic database under paragraph 25;

d. An mp3 player and recording of one piece of music downloaded by each of the party attendees who had downloaded music;

e. A copy of the home video of the concert in the garden;

f. A copy of a video with the sound of running water of a walk down the reflecting hallway;

g. The designer dresses previously on display; and

h. A copy of the Ansel Adams work as modified over the course of the evening by attendees.

18. There were many, many other items sold as well.

After the auction ended, Samplin said:

“Thank you all for coming, stay as long as you like, and feel free to make additional donations to the various human rights causes.”

