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General instructions 

1. You have three (3) hours for the exam. 
2. Times noted for the questions reflect the amount of time I estimate it would take to 

answer each question.  They may not add up to 3 hours, but you have 3 hours for the 
exam.  Please note that although the time noted for each question does relate 
somewhat to the points for that question, it does not do so in a strict one-to-one 
fashion. 

3. There are three (3) questions worth 100, 50, and 50 points respectively for a total of 
200 possible points.    

4. Type your answers using your laptop, as instructed by the proctor. 
5. For those not typing the exam, write legibly and clearly in blue or black ink. 
6. Use headings as appropriate. 
7. Respond to the questions asked, not to questions that might have been asked.  Even 

within your responses, do not spend time on matters that are not issues just to show 
me how much you know.  This exam tests professional judgment as well as 
knowledge of copyright law. 

8. When questions identify particular paragraphs in the fact pattern, you should 
emphasize those and limit your discussion to issues presented by the facts in those 
paragraphs.  However, you may need to use facts from other portions of the fact 
pattern in your answer to a limited extent. 

Permissible exam materials 

This exam is completely open book.  You may use any materials you bring with you to 
assist you during the exam including but not limited to the text, statutory supplement, 
handouts, commercial outlines, personal outlines, notes, hornbooks, pre-prepared 
answers, etc.  Cell phones, electronic communications devices, and other electronic 
devices are not allowed except laptops using Exam4 software for writing your exam 
answers. 

Exam components 

The exam consists of (1) this instruction page, (2) the 3 questions on the one page 
following these instructions, and (3) the fact pattern attached hereto.  Although the fact 
pattern attached to this exam is substantially the same as the one distributed in class 
several weeks ago, be sure to use the exam fact pattern attached hereto in answering the 
questions because some of the paragraphs relating to the specific questions asked have 
been edited and some facts added, changed, or clarified. 
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Question 1.  100 points.  90 minutes. 

 

From fact pattern paragraphs 26-34.   

Rain has come to you to advise her on her rights under the copyright act.  Do so. 

 

Question 2. 50 points. 40 minutes. 

 

From fact pattern paragraphs 5-14 and 67-71.  (You will need to know facts from other 
parts of the fact pattern to make sense of this, e.g., knowing who Arahs is.) 

Angst, Inc., is claiming the work “Found” as a work made for hire owned by it.  Evaluate 
its assertion. 

 

Question 3. 50 points. 40 minutes. 

Discuss the current state of the law under Copyright Act § 1201 from a social justice 
perspective.  Use situations from the fact pattern to illustrate your points. 

 

.  
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Avatar Twist1  

Shara Starts 
1. Shara created music.  It was her thing.  She lived for music.  For as long 

as anyone could remember, she made music – singing, playing the 
keyboard, drumming on anything – you name it.  She picked up 
instruments and could make music come from them even if she’d never 
had a single lesson on them. 

2. In 1990, when she was 3 (DoB: June 4, 1987) her parents, Dani and Pat, 
videotaped her singing as she played the piano.  They shared the 
videotape with friends by playing it in their house at parties and by 
sending videotape copies through the mail to family members. 

3. Fifteen years later, in 2005, Dani and Pat posted that video, and many 
others, on the then new website, YouTube. 

4. In 2007 a music producer and promoter found some of Shara’s work on 
YouTube – all the works her parents had posted.  Shara herself had not 
posted material that she wrote or performed on YouTube – she had 
shared some of her work with friends and other artists via email 
attachments or posting on a personal website, but not on YouTube or 
Facebook or on any other social networking site. 

5. The producer, who went by the name of “Angst,” contacted Shara and 
offered her a 360 Contract under which Angst’s company, Angst, Inc., 
would support Shara for 3 years, would act as her agent for scheduling 
performances, and would negotiate deals on her behalf.  In exchange, (1) 
Shara would assign her copyrights to all of her past works to Angst, Inc., 
(2) Shara would assign to Angst, Inc., her copyright in anything she 
wrote or developed or did for the duration of the contract, (3) Angst, 
Inc., would receive exclusive rights to market and exploit her persona 
(including commercial exploitation rights of her name, pictures, and 
“image”), and (4) Angst, Inc., would own any trademarks associated with 
her, regardless of whether she or Angst, Inc. had developed them. 

                                                
1	  The	  story,	   characters,	   and	  all	  depictions	  and	  events	   in	   it	   are	   fictional.	   	  Any	   resemblance	   to	  anyone	  
alive	  or	  dead	  is	  not	  only	  purely	  coincidental,	  but	  downright	  amazing! 
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6. The contract also provided that any work done by Shara during the 
duration of the contract was a work made for hire for Angst, Inc.   

7. Shara, without consulting an attorney, signed the contract on July 1, 
2007.  Although Angst, Inc., had drafted and sent Shara the contract, 
Angst, Inc., never signed it. 

8. Shara’s parents also never signed it. 
9. Shara, as she always had in the past, did all of her composing at her own 

apartment on keyboard, guitar, or whatever musical instrument seemed 
to fit her mood and the music in her mind.  She would compose by 
playing mostly, and use her computer program to transcribe it to sheet 
music notation from the instrument, especially from the piano.  She 
would then adjust the transcription by hand on her computer. 

10. Sometimes she would compose on the computer by writing the notes on 
the music sheet on the computer screen.   

11. The instruments, computer, computer programs, and all the hardware 
were hers and she had owned them before entering into the contract 
with Angst, Inc. 

12. During the period of the contract, Angst, Inc., paid all taxes including 
income and FICA, and did not allow Shara to set her own performance 
dates. 

13. All recording sessions were done in Angst, Inc., studios using their 
equipment, sound technicians, and musicians hired by it. 

14. For the first year of the contract, Angst poured resources and money 
into Shara.  Angst provided professional studio time, first-rate studio 
musicians, first rate recording production, and then conducted a media 
blitz for her first CD.  Suddenly Shara was everywhere–talk shows, a 
crazily busy performance schedule, and awards shows.  Her CD was 
nominated for a couple of Grammys, as was her most popular song – one 
she’d written when she was 15.  It was called “Mornings.”  She hated 
mornings. 

15. She did not win a Grammy. But her parent’s video recording of her song 
“Mornings” went viral on YouTube. 

16. Her popularity soared. 
17. But by then, because she’d been so busy promoting and performing, she 

had stopped composing.  Angst did not think the remaining music she 
had composed (and sometimes recorded) was good enough for a second 
CD and urged her to return to composing. 

18. Angst, Inc., had already made more than five times the money it 
expected from Shara and much more than its costs.  It netted 
$1,000,000 in the first ten months.  It was contracted to pay Shara 
$65,000 per year for three years and provide her a certain amount of 
studio time, etc. 

19. Without the publicity machine and without new works coming out (she 
had been so busy performing and promoting herself and her work (as 
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arranged by Angst) she hadn’t time to compose or record new works), 
Shara fell off the fickle public’s radar in June 2008. 

20. Though Angst had given her an extra-contractual bonus of $100,000 in 
January 2008, before the Grammy awards in February, the 360 Contract 
did not provide Shara a share of the profits. 

21. As soon as her popularity dropped, Angst reduced its advertising and 
promotion of her and moved on to “the next big thing.” 

22. Shara got back to composing. 

The Next Big Thing 
23. The “next big thing” was a male performer who used the stage name 

“Chains.”  
24. Chains actually performed some of Shara’s music, even some of her 

unreleased music, most of which he had found online, and much of 
which she had written before she was 18.  Because much of Shara’s 
music, especially her earlier material was written from a female point of 
view, and used gender-specific names and pronouns, Chains revised the 
lyrics by substituting names and pronouns, and on occasion other lyrics, 
to fit the song to a male perspective. 

25. Chains’ sister, Linx, was a DJ and made recordings of some of her 
(Linx’s) work to give to prospective clients, like weddings, parties, and 
clubs.  Linx included some of Shara’s work on Linx’s CDs that she gave 
out.  Linx also had a website where she uploaded the playlist with links 
to MP3s of the music and to a video on YouTube showing 10 minutes of 
one of her shows. 

Art 
26. Angst, Inc., had artwork done for downloads (shown while the music 

was playing) and for the CD jewel case.  Angst, Inc., also used some of 
the art for promotions for Angst, Inc., itself as well as for Shara. 

27. Shara doesn’t like some of the art because, as she puts it, “It makes me 
look like something I’m not!  I’m just a singer and songwriter.  I’m not 
punk, I’m not folk, I’m not anything.  Just a musician.”  She complains 
that her style is “sort of alternative, but not punk and they really made 
me look punk in the artwork.” 

28. One of the graphic artists hired by Angst, Inc., Rain, is well known for 
her artwork portraying famous musicians.  But she does other things 
too.  Among them are making and selling limited edition collages.  One 
of her works is in the permanent collection of her city’s museum of 
modern art. 

29. Rain made a collage of some of her most famous clients, including in it 
her work for Angst about Shara.  The collage, entitled MusArtMix, 
included the most recognizable portion of art from the Shara CD cover, 
including Shara’s shoulder dragon tattoo, an original tattoo designed by 
and tattooed on Shara by Sean at BodyArt, Inc., in 2006. 
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30. She created the collage electronically, so the “original” is an electronic 
image. 

31. Rain posted the original online on her website, but protected it from 
download and printing.  You could only view it on your screen.   

32. Rain made 50 copies of the MusArtMix collage, signed and numbered 
each one, and sold them all through eBay auctions.  To sell on eBay she 
made a low-resolution thumbnail version which was posted on eBay but 
which was not protected from copying.  About 5000 people visited 
Rain’s site to see the full size work, and hundreds looked at the 
thumbnail on eBay and on various search engine search result pages. 

33. Ravi purchased one of the limited editions of MusArtMix.  He then 
changed the color palette in his electronic version from Rain’s use of the 
full range of colors including her typically naturalistic renderings of 
people, to all black, grays, and blues.  This changed the sense of the 
work considerably from being essentially celebratory and bright to being 
funereal.   

34. Ravi also manipulated the image so it looked like it had been slashed 
diagonally three times with a razor blade.  Rendering the “canvas” to 
look cut and to have the fabric curl is no simple feat in programming.  
Ravi then posted the work on his website, Art AlterPieces.  He credited 
Rain as the author of the work, and did not credit himself or claim 
copyright in the work.  He included a link to the original on Rain’s 
website. 

35. The Shara CD cover done by Rain was also a collage of images and it 
included an image of part of the back of the torso from Shara’s online 
avatar that she uses in an online social networking site for musicians 
called the musicRoom (any similarity to any actual site is purely 
coincidental).  Shara’s avatar was not really recognizable on the cover.  
Shara created the avatar when she was 18 and first joined musicRoom, in 
June 2005.  She made it by first taking a picture of herself with her 
computer, then distorting it to be tall and thin with shades of iridescent 
reds and purples for the skin and clothing.  She uploaded the modified 
photo and, using the musicRoom software for making avatars, 
transformed it into a cartoonish, two-dimensional version.   

36. Wally purchased Shara’s music online from MusicWay.  When he 
downloaded it, it automatically downloaded with the art with it.  He 
then made a digital copy of the art and used it as the wallpaper for his 
computer and cell phone.  Wally had started a small business online in 
which he took music graphic art, especially interesting pictures of 
performers, and modified them to fit the appropriate hardware 
(computer screen, cell phone, or iPad), and then sold his versions online 
as wallpaper for computers and cell phones and iPads.  He made a few 
hundred dollars each month for just a few hours work each month at 
what he considered mostly a hobby and something he would do for 
himself anyway. 

37. When Wally purchased the music from MusicWay with the graphic art 
(that shows up when the songs play on iTunes or other players), he 
clicked “agree” to a license.  Had he not clicked “agree,” he could not 
have acquired the music or the art. 
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38. The MusicWay license provides: 

The purchaser agrees that the purchaser is not getting title to the 
music, video, or artwork connected with either but rather is only 
getting a license to listen to the works and to observe the works in 
the case of videos and graphic works.  The purchaser agrees further 
not to publicly perform or display any of the works paid for.  The 
purchaser further agrees not to make any derivative works.  The 
purchaser further agrees not to make any copies of the works and 
not to distribute any of the works or copies, including the copy the 
purchaser has licensed.  

39. MusicWay includes copyright management information on all of the 
works it sells.  The copyright management information includes the 
composer, the year of composition, the year of the particular recording, 
the publisher/producer, the musicians, the sound engineers, the graphic 
artists, the copyright holders, and MusicWay information. 

40. MusicWay hired a company, Spydyr, to scan the Internet for 
copyrighted works it owns or administers (as a licensee from other 
copyright holders). 

41. Spydyr found Wally’s site, informed MusicWay, which then sent a take-
down notice to Merizin, Wally’s internet service provider and website 
host. 

42. Merizin immediately took the putatively offending works down, 
cancelled service to Wally, and apologized to MusicWay. Wally 
protested, but to no avail.  Wally could not get another internet service 
provider through wires connected to his home, and had to use a MiFi 
phone connection, like Virgin Mobile, which was much slower, subject 
to more interruptions, and twice as expensive. 

43. After the MusicWay/Merizin action, Wally could not get anyone to 
host his website for him and so his little business dried up. 

Videos 
44. As previously noted, Shara’s parents made many home movies of her 

performing at home, at school, and in other settings, before she was 18.   
45. Shara’s parents thought posting the videos would be good combined HS 

graduation/birthday present and so posted about 30 videos online on 
June 3, 2005, the day of her high school graduation and the day before 
her 18th birthday, June 4, 2005. 

46. Shara was mortified, especially at some of them, and asked her parents 
to take them down, but they didn’t. 

47. In March 2009, someone took Shara’s musicRoom avatar and modified 
some of the online videos, replacing Shara with her avatar.  Since Shara 
had never used her real name for musicRoom, this had the effect of 
“outing” her in that social network. She had really valued her anonymity 
there because it gave her freedom to propose odd things, play 
experimental works for other members, comment freely on other works, 
and to listen to and comment on various types of works that might not 
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be appreciated by people in her performing circle.  If the breadth of her 
musical interests became widely known, it could possibly adversely affect 
her career among her most dedicated fans that really saw her in just the 
one way that Angst, Inc., had promoted her with the first CD. 

48. In 2008 Angst, Inc., authorized the creation of a video biography of 
Shara for a cable network.  Shara did not agree to participate in making 
it.  Nor did she agree to the use of her compositions, videos, 
performances, nor any other works of hers.  She just didn’t want it done. 

49. Angst pointed out that under the contract, Angst had the right to 
require her to support publicity efforts and to use any of her creations 
any way it wanted to, including making a biopic or documentary about 
her. 

50. Angst used Shara’s avatar to promote the video bio, and indeed used it 
at times in the video bio itself.  Indeed, in a portion of the biography, 
Angst had his avatar interviewing Shara’s avatar.  The actual interview 
had been done earlier in 2007 when Shara first came on board the Angst, 
Inc., train.  It had been done as a face-to-face interview video recorded 
for this particular purpose (promotional bio).  Angst, Inc., simply used 
CGI technology to substitute their respective avatars for their actual 
images in the interview. 

51. If all this wasn’t bad enough, also in 2009, Chet, a gamer, who was also a 
composer and member of musicRoom, took Shara’s avatar and used it as 
his game avatar in a multiplayer online game called, ironically enough, 
“Stop Thief.”  Stop Thief is a first-person shoot-em-up campaign sort of 
game.  Shara, a pacifist, was appalled and asked him to stop using her 
and her avatar.  He refused, saying it was a compliment to her. 

Career Change 
52. Shara got fed up with the music business and Angst and all the other 

things that happened to her, so in June 2009, at the end of two years of 
her three year contract, she just dropped out of the business entirely and 
sent Angst a formal written letter saying she quit. 

53. Angst sent her back a email saying that she had a year left on the 
contract, that anything she created during that time was the property of 
Angst, Inc., and that she could not perform during that time without 
Angst, Inc.’s permission. 

54. Shara left anyway and seemed to have just dropped out.  She started an 
online business under a pseudonym and went on to develop apps for 
handheld devices like iPhones and Blackberries and Droids and iPads.   

55. Much of this work has nothing to do with her prior work or the reason 
Angst signed her.   

56. Shara’s presence online for this new venture was entirely through a 
pseudonym she had created, Arahs.  All of her email, logins, and 
contacts online were through this alternative persona.  She also made a 
second avatar she which she called Arahs which she use when 
participating in various online spaces which used avatars.   

57. Arahs was successful with the apps and other bits she did.   
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58. Nonetheless, after about 6 months in December 2009, she was drawn 
by her love of music, poetry, and literature and began composing and 
writing again. She not only composed music as a job, she was, 
unalterably, a composer.  It was just part of who she was, not merely 
something she did. 

59. She started posting her new musical compositions, poetry, and stories 
online, using her Arahs persona.  She distributed the works on a 
shareware basis under which people would pay if they wanted to or not 
if they didn’t.  She also sold advertising on her Arahs webpage, which 
gave her a modest income stream. 

60. All of her works from this period had copyright management 
information in the files identifying Arahs as the composer and 
performer.  They did not identify Shara as Arahs.   

61. The works from this period were made available on a creative commons 
license basis under which anyone making use of her works for other 
works was required to include the same license in her or his work.  The 
license required attribution, required notification to upstream authors, 
and allowed downstream authors to collect modest payments from the 
people using the original works, provided that if the later works became 
very successful, the upstream authors would receive a specified share as 
well.  (The details were fairly complex and need not detain us here.) 

Moving On 
62. Arahs met Stang online.  Like Arahs, Stang was online only through his 

assumed name and an avatar.  Both avatars were fronts who interacted 
with each other only online and in neither case could you easily 
determine who was behind the avatar.  There were a number of websites 
where these sorts of avatars could go which did not require disclosure of 
who their person was. 

63. Stang was impressed with some of Arahs stories and offered to publish a 
collection of them both online through Stang’s online publishing service 
and in hard copy.  Since Arahs didn’t need Stang to make the works 
available online, Stang had to offer something more than mere Internet 
presence. 

64. Stang’s site, “NewWriting,” specialized in making new authors’ works 
available to others.  NewWriting provides indexing, some online 
advertising on other sites including search engines, Amazon, and others.  
NewWriting is also visited regularly by hard copy publishers looking for 
new talent because they know Stang posts only good work – it is not just 
a “vanity press” website. 

65. So what Stang was offering Arahs was more exposure, a chance at being 
discovered for being publishing in hard copy, and actually some money.  
Advertising moneys were distributed based on the number of downloads 
of the particular works. 

66. There were no signatures, no emails, just online discussions that were 
not recorded.  Stang didn’t even have a terms and conditions page on his 
website for the content he received from authors.  However, he did have 
a rules section for those who would download works.  Essentially, the 
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rules were (1) that the works were copyrighted, (2) that the person 
downloading them should not modify or redistribute them, and (3) that 
Stang would appreciate them sending friends to the Stang website to get 
copies. 

67. In January 2010, Arahs posted “Found,” a new music video of a new 
composition by Shara on YouTube – all the visual part of the work was 
created electronically as were all of the instruments and sounds used, 
except Shara herself sang the song, but modified her voice electronically 
so as to not be recognizable.   

68. The video “Found” ended up going viral on YouTube.  But there was no 
compensation to Arahs/Shara from this phenomenon. 

69. As often happens, people began making parodies of it and posted them 
online.  People also made covers of it and posted them.  In no instance 
was permission obtained or royalties paid.  

70. “Found” got sampled by people from various marginalized communities.  
The sounds on it are electronic sounds mostly and hard to reproduce 
exactly.  To reproduce them requires technology and knowhow about 
how to analyze waveform, attack, etc.  The video portions also have 
been sampled and used in other works. 

71. Whenever she is asked, Arahs gives permission to sample her work.  
Shara is on record (pun intended) that such uses should be allowed for all 
works.  

Exposed 
72. In March 2010 Arahs was exposed as Shara by an investigative online 

blogger. 
73. Upon being exposed, YouTube and Stang were sent take-down notices 

by Angst, Inc., which claims title to all of the Arahs’s work including 
compositions, sound recordings, poetry, and stories created by 
Shara/Arahs before June 2010 under the 360 Contract. 

74. In response, Shara used the music from her own most famous song, 
“Mornings,” now claimed by Angst, Inc., to be owned by Angst, Inc., to 
create a new one in which she slams Angst in the revised lyrics.  The new 
song, entitled “Night” is satirical and bitingly critical of Angst Inc., but 
it is not parodic as to the original song itself. 

From Left Field 
75. In August 2009, Shara had been approached by CB Productions which 

wanted to make a comic book series based on various online avatars as 
detectives and action heroes and villains, as may fit the avatar best.  CB 
Productions publishes only online.  It also wanted to make a movie 
based on Arahs as a spy who uses her art as her cover. 

76. Shara agreed to the proposal. 
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Denouement 
77. By September 2010, Shara needed a break.  So she stopped doing all the 

things she was doing and just started performing small clubs and 
locations around her home city. 

78. In February 2011 she was invited to perform two of her songs at a 
church worship service.  She accepted the invitation and performed two 
of her compositions, one composed in late 2007 (and which is on the 
CD Angst, Inc., recorded and distributed), and the other one she 
composed just for this service.  The song, “Renew,” had a spiritual 
theme of renewal, something Shara felt was important in her life at that 
particular time.  

79. The church, the 1st Church of the Mystical Way, recorded the service 
and posted the recording online at the church’s website so that shut-ins 
and members who could not otherwise attend the service in person 
would still be able to hear it.  For privacy reasons the church does not 
video-record the services. 

80. At the service a member of the congregation who was a fan of Shara 
video recorded her performance without her permission.  He then 
posted it on YouTube.  The song was “Renew,” her new one which had 
not yet been recorded professionally or released. 

81. Fed up once again, and feeling this action at a religious service, of all 
places, was the last straw, Shara quit the music and arts business entirely 
and went to law school. 

 


