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Instructions

The following fact pattern will form the basis for much of the December 5, 1997, examination in Copyright and Trademark.  However, I reserve the right to make changes to the facts in the course of asking questions.   By way of example and not limitation: dates may be changed in the questions (e.g., “Assume the events in paragraph 19 happened in 1962 instead of 1982.”).  Other information may be changed or added to make the question more clear or pointed or precise.  For example, information about specific claims or defenses raised may be provided.  

Despite the likelihood of additional facts being provided which may require you to consider issues from a different angle than that intimated by the basic fact pattern, you should be fully familiar with this fact pattern by the time of the examination because most of the exam points will be based on questions derived directly from it.  Thorough knowledge of it and of the issues reasonably raised by it should help you do well on the exam.

The exam will be open book.  You should bring with you to the exam the copyright statutes (1976 (as amended) and 1909) and the Lanham Act, and the textbook.  You will need the statutes not only because this is mostly a statutory course, but also because there will be at least one question requiring close examination and explanation and application of statutory provisions.  There will be time pressure on the exam so you should not plan on being able to look things up (other than express statutory language) during the exam.

In preparing for the examination, I recommend that you work in groups.  Try to spot issues in the fact pattern and make sure you know the law in that area and can explain your reasoning fully.  

I will be available most of the day on Tuesday and Wednesday, December 2 & 3, 1997 for questions.  (I will probably be available on December 1, 1997 as well.)  I will not be available on Thursday December 4, 1997.

I anticipate that the examination will have questions along the following lines:

(1) 
One or two relatively more typical law school essay questions which will require synthesis and application of a variety of things about copyright law (likely topics:  subject matter; substantial similarity, fair use, preemption) (40-60 minutes);

(2) 
One question on trademark law (30-40 minutes);

(3) 
One question which will require you to demonstrate facility with statutory interpretation (e.g., a technical work for hire question which requires reading definitions closely) (30-40 minutes); and 

(4)
One essay question seeking to cause you to reflect on copyright in general (e.g., consider the relationship of copyright law and artistic creativity) (30-40 minutes).

Questions of the type noted in (1) and (2) and probably (3) will be derived from the fact pattern.  This list does not foreclose questions on anything covered in the course, including questions which require basic knowledge about pre-Berne compliance notice, the 1909 Statute publication requirement, non-copyright protection of facts, etc.  It is entirely possible that one or more question will raise issues under both copyright and trademark law.

1. Faire Yuus’s 1997 Charity Fund-Raiser Party
2. Splash Pan Goe is a famous (and successful and wealthy) new age painter and furniture designer.  One day she was invited to a party.  She invited her boyfriend, HammerMark (a famous and successful and wealthy rap artist), to go with her.  The party was being given by a well known patron of the arts, Faire Yuus, who was famous for filling her house with first editions and contemporary art prints as well as some copies of famous works.  A entrance fee was charged.  All of the proceeds, after paying for the costs of the party, were to be given to two non-profit charities:  (1) Women and Children First which provides a group residence and other support for displaced women (especially battered women) with young children, and (2) ConscienceArt which funds public-interest art of all types, including videos, paintings, photographs, stories, poetry.  ConscienceArt has also created a webpage and is moving into making computer-related and internet-related works.

3. When they got to the party, they were greeted on the entry walk by an elephant.  Well, actually, it was person, Bis Yuus, dressed in an elephant costume, complete with an elaborate mask which was astonishingly realistic - except that all of the materials were synthetic, and it was much, much smaller than a full-grown elephant head, though the proportions were right.  As they tried to enter the house, the elephant blocked their progress.  They saw a large bowl beside the path.  In the bowl were hollow plastic peanuts.  After a moment or two, Splash and HammerMark caught on – and each picked up a peanut and “fed” it to the elephant.  Upon “eating” it, the elephant handed, with its trunk, a piece of paper to Splash and another to HammerMark (the papers had been in the peanuts).  Upon reading hers, Splash dropped it, but the elephant again blocked her way until she picked it up and took it with her.  And so they were allowed to pass.

4. As they entered the house they heard music, which sounded live, coming from some other part of the house.  They couldn’t tell exactly what it was, though it sounded familiar, but it was muffled, so they didn’t place it immediately.  

5. They were thirsty and so they sought out the bar.  Upon finding it they were delighted to see nearby an appetizer table filled with shrimp, and cheese and fruit and elaborate confections.  On the food table was an ice sculpture centerpiece which was an exact duplicate (taking into account the difference in media) of the sculpture known as “And There Is Still No Room at the Inn,” done for CCNV (a photograph of the original sculpture can be found on page 249 of the text).  The title of the original sculpture was included on a label placed in front of the ice sculpture along with the name of the caterer, I. Scarv, who carved the ice.  The author of the original sculpture, James Earl Reid, was not noted anywhere, nor was the identity and role of CCNV in the original’s creation.

6. At the bar they ordered sparkling wine.  The bottles were labeled “Champagne, by French Vintners” in large letters, followed underneath, in smaller letters, by “Sonoma, California Vineyards”:  

Champagne

by

French Vintners
Sonoma, California Vineyards 

7. In fact, it was a California sparkling wine, fermented from a blend of grapes from Sonoma Valley and Napa Valley and the last name of the owners of the winery was “French.”  The patriarch of the family was named Henri French.  

8. Also at the party was the trade representative, Gastrom Etrade, from France, who was in Washington for, among other things, negotiations regarding continued U.S. violations of geographic origin labeling, especially with respect to French wines.

9. After eating a few canapés and with wine glasses in hand, they headed toward the back of the house where the music seemed to be coming from.  When they reached the back courtyard, they saw that the band performing was D’evolve which was well known regionally.  Devolve was composed of excellent musicians, but it had not yet broken into the big time.  They played some of their own compositions, some well-known older music, and some contemporary popular music.  They played mostly rock, pop, and new age music with some rap and funk.  A blues tune or jazz piece was also thrown in once each set.

10. They used synthesizers, electronic keyboards, EWI (electronic wind instrument - like an electronic oboe, but which could make various programmed sounds), as well as traditional acoustic and electric instruments.  The combinations of the instruments and the sounds produced made most of their performances and records very original-sounding.

11. Upon arriving in the back courtyard where the band was performing, HammerMark and Splash looked at each other quizzically. Although the exact tune being played was new to them (it was an original composition of the band’s namesake, D’evolve), some of the riffs and passages sounded familiar, like HammerMark’s work on an album that had gone platinum the year before.  It also sounded even more familiar than it would if just a few passages were being quoted, but they couldn’t really articulate why.  As they learned later, the composition was called “Rifted.”

12. The next song started out unmistakably as a cover of a HammerMark political song.  It was recognizable from the first three notes and chords.  The first three notes were the NBC theme notes, and the chords did not fit those notes well – on purpose.  It then shifted to a funk beat with a fairly ordinary melody, except at the end of each phrase or group of phrases, the NBC chimes were put in.

13. The original HammerMark song was called “Oceanic Liberation” and the original lyrics are as follows (some consider them, or at least some of them to be obscure and cryptic):

(a) Martin, Nelson, Martin, Nelson, Martin, Nelson, X  
[followed by NBC chime]
Nelson, Martin, Nelson, Martin, Nelson, Martin, X 
[NBC chime]
Peace, struggle, peace, struggle, X

Struggle, peace, struggle, peace, X  [NBC chime]
(b)  Mandela, mandala, Mandela, mandala [NBC chime]
Black ocean, circle round, Black ocean, circle round 



[NBC chime]
Tide sweep, sweep clean,

Tide sweep, retreat [NBC chime]
(c)  Chiming, [NBC chime], sailing, moving, haling

Chiming, [NBC chime], drumming, moving, bumming

Chiming, [NBC chime], cheering, jeering, clearing

Chiming, chiming, chiming, chiming 

This is CNN.  [NBC chime]
14. As I said, the lyrics were a bit cryptic.  The lyrics of the song as sung by the band, D’evolve, were as follows:

(a)  Martin, Nelson, smartin’ Martin, bells on Nelson, 
hunh!  (a visceral grunt)  [followed by three ominous drum beats on a 
timpani drum echoing NBC chime pitches]
Smartin’, hurtin’, climbin’, workin’, hunh! [same drum beats]
Fleece, strangle, fleece, strangle, hunh!

Strangle, mangle, wrangle, mangle, hunh!  [drum]
(b)  Mandela, mandala, fundala, roundala [drum]
Black water, white water, red water, blood [drum]
Black tide sweep, White tide sweep,

Red tide sweep, no retreat [drum]
(c)  Drumming, punning, drumming, funning

Drumming, drumming, drumming, drumming

Moving, pushing, moving, pulling

Drumming, drumming, drumming, drumming

This ain’t CNN [single drum beat]
15. HammerMark was upset that D’evolve had, in his mind, ruined his music and message, and stormed out of the courtyard and back into the house.  Splash followed.

16. Later in the party D’evolve met HammerMark and Splash and asked them what they thought of his music.  Before either one could answer, he said that he hoped HammerMark liked the song “Rifted,” the music Splash and HammerMark had heard D’evolve perform immediately before the parody.  D’evolve immediately began explaining how he had conceived of and written the music.  All of the voices of all of the instruments (all of which were electronic on that piece) were programmed into the instruments by sampling one-second to two-second bits of sound off HammerMark’s recent platinum album.  This tonal sampling was one reason the music sounded familiar.  

17. The other reason it sounded familiar is that D’evolve had used many short sequences of notes and chords from the HammerMark album.  Some were only 3 or 4 notes long; others were as much as two full measures (8 beats long) (the longest was 11 notes, though most were only 6 or 7 notes long).  The order of the sequences was entirely different and, to the lay person, the music would sound vaguely similar, but would not be recognizably the same.  Also, the phrases were taken from several different songs on the album.  Expert analysis would disclose these similarities, however, and both HammerMark and Splash had noticed that the music sounded familiar.

18. They were so dumbfounded by D’evolve’s statement they could not answer, and just turned and went into the nearest room.  As they entered they saw one of Splash’s most famous works.  Or, to be precise, hundreds of images of the painting.  She was surprised to see her work there, however, since she knew who had originally purchased it, and it was not Faire Yuus.  Splash had painted it 15 years before.  It was one of her early paintings – from which she got the name “Splash Pan.”  The technique she used was to splash paint from a pan onto the canvas.  Usually, she did it indirectly and had the paint splash off of another surface (like a ball) onto the canvas or she made puddles on the floor and then splashed them up onto the canvas (like splashing through rainwater puddles). 

19. The anteroom in which this painting was hung was interesting in itself.  There were a number of mirrors set around the room in such a way that they all reflected the painting so that one standing in a particular spot just a few feet from the entrance would see endless reflections of the painting in the mirrors.  Indeed, until one got oriented, it was difficult to spot the original, which was placed to make the reflections look real.

20. Once she picked out the original, she inspected it closely.  She discovered that this was not her original work at all, but a copy.  But it was not a printed or photocopy copy; it was painted, and full size.  Because it would have been impossible to reproduce the exact splashes of the original, the copyist had copied it by painting it with brushes and other painter’s tools.  The plaque on the wall next to the painting identified the work as a copy of Splash’s original painting.  The plaque noted Splash as the artist and the creation date.  It also identified the copyist and when the copy was made.  Splash painted it in 1982.  The copy was made by Rip O. Vartist in 1992.  The original painting did have Splash’s name on it, but it had neither a copyright symbol, nor the date it was painted affixed to it.  When it had been displayed for sale, the following information was posted next to it where it hung in the gallery:  “Painted by ‘Splash Pan’ Goe, using her ‘splash pan’ technique in 1982.”

21. They moved out of the anteroom and into the large room behind it.  In this room many people were captivated by a videoscreen which covered one wall.  Playing on the screen was a remarkably creative piece of videographic work with interesting visuals and sound.  It cycled through the same scenes in such an adept way that it seemed to have no beginning and no end.  The popular HammerMark music used in it was so seamlessly and thoroughly integrated with it that it seemed as though the music had been written just for the movie.  

22. But what it was showing troubled Splash even more than had the prior room.  It was a video montage of her painting in her studio.  The video had been made without her permission.  Part of what Splash did in her art was performance art – she painted before an audience, sometimes in her studio, sometimes on the street, sometimes in the park.  That is, she invited people to observe her as she painted her works of art.  She found that it motivated and inspired her to have others watch the creative process.  Though she knew that she had some regulars who would come to watch, and she had been written up in the art papers and even had short video segments on the local news stations, she had no idea that someone had taped her surreptitiously and then published that tape.  She thought the video was really well done, and didn’t mind it being shown, but she was upset that it was done without her knowledge or permission.

23. Toward the opposite side of the room was a fire.  The fire was in an open fireplace which people could walk around.  In the center of the fireplace was heat-proof clear, glass container.  In the container was one of Splash’s smallest works, a mere 6 inches across and 3 feet high.  The fire burned all around the outside of the container, but it did not actually touch or harm the painting or the protective container because of a very sophisticated and clever air-shielding system put in and around the container to keep it cool.  At first glance one thought the painting was being consumed by the fire, or would be shortly.  The painting itself, though done with the splash technique, actually recalled fire to the observer and at times seemed to be part of the fire.  Of course as one walked around the fire, one saw all sides of the painting - including the back and sides which were not painted in any way. 

24. Just then they heard a commotion out in front of the house.  As they rushed out the front door to see what it was, they heard someone at the party say, “You know, I thought that wasn’t the real one when we first came.”  When they reached the front porch, a crowd of the party-goers had already gathered there.  On the walkway leading to the house the bowl of peanuts had been overturned and, instead of one elephant, now there were two.  The second elephant was larger than the one who had greeted them all, and unlike the first one which had remained silent and continued to do so, it was speaking quite clearly and loudly.  It said loud enough for all to hear:  

25. I am Ella Phantasy.  This, this thing, is an impostor.  I was supposed to do this party, not whoever this is.  This is my costume, my thing.  

26. With that Ella Phantasy started smacking the smaller, first elephant (Bis Yuus was inside the costume) with her trunk.  Fortunately, no real harm was being done since the trunk was just foam rubber covered with cloth.

27. Ella Phantasy was well known to the crowd because Ella Phantasy had been in the public’s eye for some time.  She was a star at children’s birthday parties for years.  She was also well known for TV commercials for and promotional appearances at various local shopping malls and stores, especially outdoor clothing and equipment stores and toy stores.  

28. Before the sparring could turn into something more nasty, Yuus’ bouncers appeared and escorted Ella Phantasy from the property.  As she was  being escorted off the property, Ella Phantasy yelled: 

29. You’ll be hearing from my lawyers!  This is my costume and my character and you can’t rip me off like this!  

30. Yuus rightly felt that an explanation was in order and told the party-goers that the elephant which had greeted them was not Ella Phantasy, but was her 14 year-old niece, Bis Yuus, in a custom-made costume made to look like Ella Phantasy, but of somewhat smaller proportions, more suited to the wearer and to the size of the path to the house.  Yuus had tried to hire Ella Phantasy, but Ella Phantasy was already booked for that night for an early engagement.  Ella Phantasy had crashed Yuus’s party late, immediately after completing the prior engagement.  

31. After this excitement was over, Splash and HammerMark returned to the room where Splash’s work was displayed.  To their horror, they found that someone had vandalized the fireplace during the commotion and that the glass protecting the painting had been broken.  Consequently the paint on the painting was charring and melting from the heat.  As they watched, the painting burst into flames and was consumed in an instant.

32. Well!  As you can imagine, this was almost too much for them to take in one evening!  But there was another room they just had to visit, if for no other reason than to see what else could be done to their are –ConscienceArt’s room.  As you will recall, ConscienceArt was to be one of the beneficiaries of the party.  It had decided to participate as well as be a beneficiary and so created a computer art room.  And what a room it was.

33. The room had video games from the most antique (Pong), to old favorites (PacMan), to later innovative games (Myst), and on to the most current shoot-em-ups and kickboxing and sport simulations (football, basketball, etc.).  It had computer-generated art; terminals where guests could create computer art; and digitized reproductions of famous, ancient masterpieces which one could view on a large terminal in slide-show fashion.  But, once again, the main focus of the room was something derived from Splash’s work.  But, instead of her painting, this time it was her furniture design being copied.  

34. Splash designed distinctive furniture.  Chairs were her specialty, although she also designed tables and chests.  The twin unifying themes of her furniture designs were (1) that they were very comfortable, and (2) that they all looked like they were either animals or people in various poses.  The figures were abstracted and distorted to meet the functional needs of the furniture, but the animals were recognizable nonetheless, primarily through the inclusion of faces, and, where appropriate, tails, and legs like the animal being mimicked.  They looked like somewhat realistic versions of the animated furniture in Disney cartoon feature “Beauty and Beast.”  Splash had filed for a copyright on her furniture designs and the copyright office had accepted her registration.

35. ConscienceArt had hired a programmer to create a fun little maze-chase video game in which the characters doing the chasing and the character which the player controlled were all digitized and animated versions of Splash’s furniture.  They were recognizably Splash’s rather than Disney’s because they were realistic (after all, they were digitized straight from the pictures of the originals).  It made for a rather amusing sight:  chairs and tables and chests of drawers and cabinets scrambling around a TV screen and tripping and jumping on each other with appropriate furniture-crashing sounds.  Given ConscienceArt’s mission, it is not surprising that the object of the game was to deliver meals to various shut-ins while avoiding sinister exploiters.  The hero was Splash’s first and most famous chair in which the chair was shaped like a person kneeling with her hands held out forming the seat of the chair.  On the computer screen this chair moved about on its knees while holding meals to be delivered in its hands.  Part of the trick of the game was to avoid dropping the meals while being chased.  If the meal was dropped (either by accident or when she was caught or when she was just bumped by another piece of furniture), the food would splatter on the ground and the bad guys would gobble it up off the floor.  And then the chair had to start over again.

36. After they had explored various aspects of the computer art room, Splash and HammerMark returned to the main room where most of the guests were gathering for more food and drink.  While there they met a friend, Dot Comm, who described her software company’s latest venture, the creation of a database of pictures of public domain art.  She said that her company had created a website with a few teasers on it, i.e., pictures of a few of the works of art in the database, but otherwise access was limited to those who paid for a license to use the site.  The license provided that the people who had access to the database agreed that they could download pictures for their own use, but could not republish or otherwise distribute them further.  Dot Comm said that she was suing someone, Pie Rate, who had downloaded 85% of the database and set up a rival website where all of the images were available for free.

37. At the end of the party, Faire, the hostess, gathered everyone around the now nearly unrecognizable ice sculpture – it having melted so much in the last 4 hours – and said:

38. I want to thank all of you for coming and donating your money to these two excellent charities.  

39. Now, I want all of  you to take out those papers you got from the peanuts you fed the elephant to get into the party.  On one side is just a Chinese fortune cookie-type fortune.  (Splash Pan Goe’s read:  “Imitation is the sincerest form of flattery,” and HammerMark’s read:  “You are much admired for your creativity.”)
40. However, on the other side is a number.  That number corresponds to one item in the room behind you.

41. At this statement, a wall opened up.  In the room were framed poster-quality prints of Splash’s work, a copy of the videotape of her painting, D’evolve CDs recorded from the live performance at the party and reproduced on site, a few reproductions of Splash’s furniture, and copies of a videotape made by a professional photographer during the party.  Permission was not obtained beforehand for the videotaping, but everyone had noticed the camera crew and no one had objected.  Also, Faire Yuus was well known to tape her parties, though this was the first time she gave away copies of it.  HammerMark, ironically enough, got a D’evolve CD, and Splash received a copy of the surreptitiously-made video of her painting.

42. Faire Yuus concluded her remarks as follows:

43. May the needs of the homeless melt away over the course of the coming years as this ice sculpture has melted away over the course of the past few hours.  

44. Thank you all for coming, stay as long as you like, and feel free to make additional donations to the causes.


