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General Instructions

1.
You have three (3) hours for the exam.

2.
Times noted for the questions reflect the amount of time I estimate it would take to answer each question completely.  Please note that although the time noted does relate somewhat to the points for that question, it does not do so in a strict one-to-one fashion.

3. 
There are 270 total possible points.  

4.
Write only on one side of each page in the bluebook. 

5.
Write legibly and clearly in blue or black ink.

6.
Use headings as appropriate.

7.
Respond to the question asked.  Do not spend time on matters that are not issues just to show me how much you know.  This exam tests professional judgment as well as knowledge of copyright and trademark law.

Exam materials
1.
This exam is completely open book.  You may use any materials you bring with you to assist you during the course of the exam including but not limited to the text, handouts, commercial outlines, personal outlines, notes, hornbooks, pre-prepared answers, etc.

2.
The exam consists of the exam fact pattern previously distributed, this instruction page, and four questions on the three pages following these instructions.

Question 1.  90 minutes; 120 points

Splash Pan Goe has come to you, a copyright and trademark attorney, with the following concerns:  

I am very upset about ConscienceArt taking my furniture and making a video game out of it.  I know it (ConscienceArt) isn’t really marketing it (the game) and is using it for just promotional purposes, but it seems to trivialize my furniture designs.  I called the chair which ConscienceArt used for the main character “Holding Hands.”  ConscienceArt called the game “Helping Hands.”  I made that chair in 1980.  The other furniture ConscienceArt copied was made at various times over the last 15 years.

I have two main concerns:  (1) What are my legal rights here - explain my legal position and what possible theories I have against ConscienceArt and/or against Faire Yuus and evaluate the strength of those theories; and (2) practically speaking, what do you advise we do at this point?  

I have not yet communicated my concerns to either ConscienceArt or Faire Yuus.  I am somewhat reluctant to make too much of a fuss with respect to Faire Yuus since she is such a strong supporter of the arts and since, as a result of the exposure of my work at her party, the prices have gone up and many of my works on display at the gallery which shows them have been sold.

Relying on the content, theory, and objectives of the applicable law, respond to Goe’s stated concerns.  Explain fully the reasons for your analysis.  Mere description of rights without explanation will receive minimal points.  Do not forget to answer part (2), i.e., give practical advice on how to proceed at this point.

Question 2.  50 minutes.  80 points  (Statutory interpretation)

Assume the following additions and modifications to the facts as stated in the fact pattern:  

D’evolve did not consent to having its performance at the party recorded, but Rip O. Vartist recorded it anyway.  Vartist also took a digital photograph of the band playing during the performance of “Rifted.”  Vartist then modified the photograph, using a portable computer with a program for doing just such work.  The modified photograph had some false colors and other special effects in it.  He then printed 50 copies of the modified photograph on a very high-quality photographic printer.  On each copy was his signature – but each signature was placed on the copies from a digitized signature contained in the computer program.  (Vartist had signed his signature on a pressure pad computer input device that digitized his signature and that is how the program was provided with an authentic digitized version of his signature.)  That is, he did not sign each one separately by hand with a pen or pencil.  Through the wizardry of software, each signature was just slightly different from each other signature.

2.a.  (30 points)  Caution:  this is a trick question.  Evaluate any copyright claim that D’evolve has or may have under Chapter 11 (adopted in 1994) of the Copyright Act of 1976.  Explain your answer fully and include specific references to, and, where appropriate, brief quotations from the pertinent section(s) of the copyright statute.

2.b.  (50 points)  Does Vartist have Section 106A rights in the prints of the photographs?  Explain your answer fully and include specific references to, and, where appropriate, brief quotations from the pertinent section(s) of the copyright statute.

Question 3.  20 minutes.  40 points

Write an essay which reflects on the extent to which copyright law fits with or accommodates your understanding of the creative process.  Please feel free to refer to creative projects in which you have been involved, either for this course or outside of it or both.

Question 4.  20 minutes.  30 points.

Does HammerMark’s use of the NBC chime infringe NBC’s trademark in the three-note sound?  Assume that NBC does have a valid trademark properly registered under the Lanham Act more than 5 years ago.  Therefore, the issue is not the validity of the trademark per se.  Do not address any copyright issues.  Really.
