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General Instructions

1. You have three (3) hours for the exam.

2. Times noted for the questions reflect the amount of time I estimate it would take to answer each question.  Please note that although the time noted for each question does relate somewhat to the points for that question, it does not do so in a strict one-to-one fashion.

3. The exam is three (3) pages long, excluding this instructions page.

4. There are three (3) questions worth 80 points, 85 points, and 40 points respectively, for a total of 205 possible points.  

5. If you are not typing your exam, write legibly and clearly in blue or black ink.

6. Use substantive headings as appropriate.

7. Respond to the question asked, not to questions that might have been asked.  Even though the fact pattern may be based on one of the hypothetical problems discussed during the semester, the call of the question may be different and the facts may have been revised.  In your responses, do not spend time on matters that are not relevant just to show me how much you know.  This exam tests professional judgment as well as knowledge of the material we covered in Constitutional Law.
8. One or more of the matters you are asked to assess for constitutionality may have a clear answer.  For such matters you should provide a brief explanation that is sufficiently complete such that the reader will understand your analysis and why the matter is not a close one.  Other matters may be less certain of outcome and may depend upon filling a gap in the current legal doctrine.  For such issues analogizing to other cases and the use of relevant policies and principles are particularly appropriate to discuss. 
Permissible exam materials

The exam is closed book.  No materials other than the exam itself, blank scratch paper, the laptop with the exam software, and (for those not using the exam software) bluebooks are allowed.
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Question 1.  80  points.  Estimated time:   70  minutes.

Assume the University of Flobam (which is a owned and run by the State of Flobama) issued a regulation which reads as follows:

Student Speech Decorum
2-200
Students and recognized student organizations are prohibited from disparaging students, faculty, administration, or student organizations.

2-300
Any student or student organization that violates 2-200 is subject to sanctions up to and including expulsion of the student or revocation of the recognition by the university of that student organization as the case may warrant.

Recognized student organizations are entitled to use university space free of charge, to post notices on university bulletin boards (electronic and physical), to staff tables at university fairs, and to receive some university funding for the student organization’s activities.

The Human Activist Team (HAT), a recognized student organization, distributed a flyer in which it described all religions as “fraudulent con games designed to dupe people and to steal their money.”

The Coalition for Liberty, Obedience, Truth, and Health (CLOTH), a coalition formed from seven different religious groups on campus, distributed a flyer which described atheists, agnostics, and secular humanists as “rapacious, godless, selfish hedonists bent on destroying all of society and bringing Satan to rule on earth.”

Upon receiving complaints from various students and student organizations (including HAT complaining about CLOTH’s flyer and CLOTH complaining about HAT’s flyer), the redundantly named university Student Organization Supervisory Oversight Committee (SOSOC) issued an order requiring CLOTH and HAT to show cause as to why they should not have their recognition withdrawn.

For once CLOTH and HAT agreed on something:  both contested the constitutionality of the regulation and the actions the university was taking under it to try to revoke their recognition.  

After the hearing, SOSOC sent a recommendation to the president of the university that both organizations have their recognition withdrawn for 2 years at which time they could reapply for recognition. 

The president of the university has asked your advice as to the substantive constitutional issues raised with respect to the revocation of the recognition of these two groups.  Assume there are no procedural due process infirmities.
Question 2.  85 points.  Estimated time:  60 minutes.

The State of Texahoma passed the following law which will come into effect on January 1 next year:

1-11
Abortions must be performed at medical facilities that meet emergency room standards with respect to equipment, staff, and physical design including entryway and hallway size.

1-12
Before an abortion is performed the abortion provider must conduct an ultrasound examination using a vaginally inserted ultrasound transducer because it has greater resolution than an abdominal one.  Failure to perform this ultrasound examination is a felony.
1-13
Abortions can be performed later than 20 weeks after conception only to save the life of the pregnant woman or to protect the health of the pregnant woman.
1-14
All minors must have parental consent to obtain an abortion, or if there is no surviving parent, consent of the minor’s legal guardian.

1-15
All abortions must be reported to the state physician licensing authority.

Assume the following facts are accurate (they are entirely made up for this exam (as is the State of Texahoma) but they are not necessarily false):  

1. There are 100 clinics and offices where medical abortions are performed in Texahoma.

2. Only 20 abortion clinics or medical offices meet the standards of 1-12 
and the costs of making all of the other offices or clinics compliant would be prohibitive for all but 10 of them.

3. Viability is generally considered to occur around the 26th week of gestation while full term is generally around 40 weeks.  No child delivered at 22 weeks or earlier has ever survived.
4. 20% of the minors seeking abortions in Texahoma have historically avoided informing parents due to fears of abuse.  They have been able to get abortions either in states without parental notification laws or through use of alternative procedures of obtaining judicial approval.

Karin, who is 16, and is a high school sophomore, wants an abortion and fears that her parents will disown her and kick her out of the house if she tells them, and that they will not agree to her getting the abortion, and that they will do whatever they can to prevent her from doing so.  (Yes, her fears are somewhat unfocused and contradictory.)  She is in her 5th week of gestation.
Karin consulted Dr. Jones at the nearest abortion clinic, 10 miles from her house.  Dr. Jones advised her not to wait because the new law comes into effect in just a few weeks.
Dr. Jones has sued to block the law asserting his own interests and those of Karin. (He has standing because his clinic is directly affected.  Also assume he has standing to assert the interests of Karin and of his minor patients like Karin.)

You are a law clerk for the trial court judge to whom the case has been assigned.  She has asked you to prepare a memorandum evaluating the constitutionality of each of the provisions of the law and to recommend how she should rule on each one.
Question 3.  40 points.  Estimated time:  30 minutes.

Consider the impact of the equal protection standards of review for affirmative action on one or more aspects of social justice.  You should define social justice and build your answer around one or more aspects of your definition.
End of Exam

�should have been 1-11





