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General Instructions

1. You have three and one half (3.5) hours for the exam.

2. Times noted for the questions reflect the amount of time I estimate it would take to answer each question.  Please note that although the time noted for each question does relate somewhat to the points for that question, it does not do so in a strict one-to-one fashion.

3. The exam is three (3) pages long, excluding this instructions page.

4. There are three (3) questions worth 60 points, 80 points, and 70 points respectively, for a total of 210 possible points.  

5. If you are not typing your exam, write legibly and clearly in blue or black ink.

6. Use substantive headings as appropriate.

7. Respond to the question asked, not to questions that might have been asked.  Even though the fact pattern may be based on one of the hypothetical problems discussed during the semester, the call of the question may be different and the facts may have been revised.  In your responses, do not spend time on matters that are not relevant just to show me how much you know.  This exam tests professional judgment as well as knowledge of the material we covered in Constitutional Law.
8. One or more of the matters you are asked to assess for constitutionality may have a clear answer.  For such matters you should provide as complete an explanation as is appropriate so that the reader will understand your analysis and why the matter is not a close one.  Other matters may be less certain of outcome and may depend upon filling a gap in the current legal doctrine.  For such issues policies and principles at stake are particularly appropriate to discuss. The exam is closed book.  No materials other than the exam itself, blank scratch paper, the laptop with the exam software, and (for those not using the exam software) bluebooks are allowed.
Permissible exam materials

The exam is closed book.  No materials other than the exam itself, blank scratch paper, the laptop with the exam software, and (for those not using the exam software) bluebooks are allowed.
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Question 1.   60  points.  Estimated time:   60  minutes.

The State of Wiskota has a law which provides:

Wiskota Criminal Code 2-100.  Solicitation to Commit a Crime
It is a felony for a person to intentionally solicit, command, induce, or otherwise endeavor to persuade another person to engage in conduct constituting a felony that has as an element the use, attempted use, or threatened use of physical force against property or against the person of another in violation of the laws of the State of Wiskota.  For purposes of this statute, intent may be inferred from circumstantial evidence.
Wiskota has another statute which provides: 

Wiskota Criminal Code 5-500.  Jury Tampering
Jury tampering is a felony.  “Jury tampering” includes anything done to threaten or intimidate a juror.
Paile runs a website dedicated to white supremacy.  On the site Paile has posted the following statements:

1.
“Elie Wiesel [holocaust survivor and author] should be afraid to walk out his front door because of his holocaust lies." 
2.
“Northern Legal Rights Center civil rights advocate and leader Morton Dayes deserves to be killed." 
3.
“I wouldn’t shed a tear if that n----r Harold Jones [an African-American Pulitzer Prize-winning columnist] were killed.”

4.
“If I had the time, I would begin picking off the staff of Bigotry Exposed [a human rights magazine].”

5.
“It is the obligation of all white people to actively fight the genocide being perpetrated upon them by killing n----rs, jews, and all those who sympathize with them.”

Virgil Ante, a white supremacist leader, was charged with the crime of murdering a prominent Jewish leader in the City of Wisko, Wiskota.  Paile was a follower of Ante and admired him almost to the point of worship.  

Once the jury panel for Ante’s trial was selected, Paile investigated the jurors and for one of them posted his name, phone number, email address, home address, and the name and address of his employer.  He also posted other details about the juror including that he was Black and a member of the Nation of Islam.

Paile also posted the following on his website:  “Someone should do something about the illegal prosecution of Virgil Ante, including getting to the jury.”

Paile was charged under the Solicitation to Commit a Crime statute and convicted.  He has appealed his conviction to the Wiskota Supreme Court claiming that his federal constitutional rights have been violated.

Decide the case. 

Question 2.  80 points.  Estimated time:  70 minutes.

Independent School District 42 (ISD 42), a public school district in a suburban setting, determined that a number of students were performing well below expectations.  Upon investigation, the school district determined that the root of the problem arose in grades 1-5 where a number of students did not meet even the basic standards and that those lagging behind in their early years continued to do so throughout primary and secondary school.  The students having difficulty were mostly boys.

ISD 42 also determined that in middle school (grades 6-8) the number of girls doing well in math and science dropped precipitously from their performance in those subjects in elementary school (grades 1-5).

ISD 42 began remedial steps, the centerpiece of which was the creation of some of single-sex schools at the elementary and middle-school levels.  Other elementary and middle schools were still coed.  In the coed schools, some classes were made single-sex such as some reading sections for boys in the lower grades and some math and science classes for girls in middle school.

Students were assigned to the special single-sex classes and schools first on the basis of opting in.  However, neither the schools nor the classes generally were filled to the proper capacity. The underenrollment in single-sex settings would result in overcrowding of coed classes and schools.  Some students who were identified (based on valid, appropriate testing) as likely to benefit from single sex education were placed by the school into the single sex schools or classes.  This still did not fill the classes and schools fully.  A few students were assigned to single sex classes or schools by lottery to insure that the number of students in all classes and in all schools was within the ISD 42’s system-wide standards.

Wanda is a 7th grade student who was assigned to a single sex school under the lottery against her wishes.  Wanda had always enjoyed being among the best and brightest in her classes including both boys and girls and most especially in math and science where she was one of the relatively few girls who was excelling.  Wanda and her parents want Wanda returned to the dominant model of education in ISD 42 of coed schools and classes.

Bart is a 2nd grade boy who was assigned to one of the single sex schools because he was accurately identified as doing poorly in his classes and was performing far below what his measured IQ would predict.  He also had the personality traits (as accurately measured by the psychological personality traits assessment done of all first graders) that studies had shown correlated with boys who statistically tended to do significantly better in same-sex classes. Bart and his parents want Bart returned to coed schools and classes, the dominant model of education in ISD 42.

a.
Consider whether Wanda’s constitutional rights have been violated.

b.
Consider whether Bart’s constitutional rights have been violated.
Question 3.  70 points.  Estimated time:  50 minutes.

The State of Washasippi has a statute that prohibits same sex marriage.  Karen and Debbie, both women, are lesbians and have been dedicated partners to each other for a decade.  They applied for a marriage license which was denied.

Consider the constitutional claims of Karen and Debbie.

End of Exam

