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General Instructions

You have three (3) hours for the exam.

Times noted for the questions reflect the amount of time I estimate it would take to answer each question.  Please note that although the time noted for each question does relate somewhat to the points for that question, it does not do so in a strict one-to-one fashion.

The exam is 3 pages long, excluding this instruction page.

There are 3 questions each worth 70, 60, and 50 points respectively for a total of 180 points.  

Type the exam.  If you are not using the exam software, be sure to write legibly and clearly in blue or black ink.

Use headings as appropriate.

Respond to the question asked, not to questions that might have been asked.  Even though a particular fact pattern may be based on one of the hypothetical problems given during the semester, the factual particulars and/or the call of the question may be different.  
Within your responses, do not spend time on matters that are not issues just to show me how much you know.  This exam tests professional judgment as well as knowledge of constitutional law.

Permissible exam materials

The exam is closed book.  

No materials other than the exam itself, blank scratch paper, pens, and bluebooks and/or exam-authorized laptops are allowed.
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Question 1.  70 points.  Estimated time:  70 minutes.

Lynette Lawter, a resident of the State of Ordaho, applied to the University of Ordaho, the state’s flagship public university in the City of Irenie.  She was not admitted.  Mort Modem, also a resident of Ordaho applied to the same university and he was admitted. 

Over the past two decades the makeup of its student body shifted from 55% women/45% men to 70% women/30% men.  In response to this development, three years ago the university adopted a two-tier standard of admissions; one for women and one for men.

Admission relies in part on two objective scores – high school grade point average and the score on the SAT.  For women the HS GPA requirement is 2.5 (on a 4.o scale).  For men, it is 2.0 (on a 4.o scale). The cut off score on the SAT for women applicants is set at the 70th percentile of women taking the SAT (around 1800 on a 2400 point scale).  The cut off score on the SAT for men applicants is set at the 70th percentile for men taking the SAT (around 1600 on a 2400 point scale).  

In the three years since this program was implemented, the ratio of women to men has changed from 70/30 to 60/40, a ratio the university considers acceptable, though not optimal.  The university considers an equal mix of men and women to be ideal educationally, but considers a 60/40 mix acceptable.  

The motivations of the university in adopting this policy were based upon three things: (1) physical facilities which were built (dorms, athletic facilities, rest rooms, etc.) with a roughly equal split in mind, its judgment of what creates the best educational and social environment with respect to gender makeup of its student body; and (3) the university’s subjective judgment that the most efficacious long-term development of society would be one based on substantive educational equality between the sexes.

The numerical requirements are not all that is examined for admission.  Other factors such as musical talent, athletic ability, particularly strong achievement in any particular discipline (e.g., math, computers, science, English, history), participation in extra-curricular activities, demonstrated leadership ability, socio-economic background and the quality of the student’s personal essay are all considered in making admissions decisions.

Lynette had a 3.7 GPA and scored 1850 on the SAT.  These scores would put her in the top 15% of all numerically qualified applicants and top 35% of women applicants.  Mort had a 2.1 GPA and a 1620 on the SAT, putting him into the bottom 5% of all numerically qualified applicants and below the lowest qualifications for numerically qualified women applicants.  Lynette and Mort both participated in swimming in high school and are expected to continue swimming in college, though neither received a scholarship to do so.  Both also demonstrated leadership qualities–Lynette in school politics; Mort as captain of the swimming team.  They are both white.

Lynette has threatened to sue if she is not admitted.  Advise the Ordaho University Board of Regents on the constitutional issue(s) raised.

Question 2.  60 points.  Estimated time:  50 minutes.

Assume Congress duly enacted legislation that provides as follows:

1. Each resident of the United States is required to have health insurance coverage that provides at least the minimum coverage specified elsewhere in this statute.  Coverage through Medicare or Medicaid is deemed to comply with this requirement for those eligible for Medicare or Medicaid. 

2. If a resident does not show evidence of insurance coverage through a group or individual plan or show that the resident is a qualified participant in Medicare or Medicaid, that resident will assigned to the National Health Insurance Coverage Pool (NHICP) and charged an annual premium of $3000.00.

3. The premium specified in section 2 is to be paid with the filing of the resident’s annual tax return.  If the premium is not paid, the United States may avail itself of all state and federal processes and remedies to collect the premium, including without limitation, garnishment, attachment, liens, auction, etc.

Tia Partee earns $100,000.00 per year, well above the poverty level and does not qualify for Medicare or Medicaid.  She does not have health insurance.  She claims that the requirement that she obtain insurance is unconstitutional as a violation of her liberty under the Due Process Clause of the 5th Amendment. 

Consider the merits of her claim.  (Do not consider equal protection, commerce clause, or federalism issues.)

Question 3.  50 points.  Estimated time:  50 minutes.

You are staff counsel to a Raina Repar (RR for short), a member of the House of Representatives in Congress.   RR is upset with the amount of pornography and violent material available to minors online.  She wants Congress to enact the Keep the Internet Safe for Minors (KISM) law which would provide as follows:

101. 
It is unlawful to post pornographic or excessively violent pictures or audiovisual works on a website or to otherwise make available such pictures or audiovisual works in a manner such that they are accessible by minors.
102.
Anyone who violates the provisions of §101 is guilty of a misdemeanor and subject to a sentence of not more than 60 days in jail and/or a $1000 fine for each offense.

201.
The Office of Keep the Internet Safe for Minors (OKISM) is created and is empowered to screen and approve content for websites or content that is otherwise accessible through the internet.

202.
Any person who desires to post or otherwise make available through the Internet pictures or audiovisual works depicting nudity or violence must obtain permission from OKISM before posting such works. 

203.
A person who fails to comply with the requirements of §202 is guilty of a misdemeanor and subject to a sentence of not more than 360 days in jail and/or a $1000 fine for each offense.

As her staff counsel, advise her on the constitutionality of the proposed law.

End of Exam

