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General Instructions

You have three (3) hours for the exam.

Times noted for the questions reflect the amount of time I estimate it would take to answer each question.  Please note that although the time noted for each question does relate somewhat to the points for that question, it does not do so in a strict one-to-one fashion.

The exam is three (3) pages long, excluding this instruction page.

There are three (3) questions each worth 60 points for a total of 180 points.  

Write legibly and clearly in blue or black ink.

Use headings as appropriate.

Respond to the question asked, not to questions that might have been asked.  Even though a particular fact pattern may be based on one of the hypothetical problems given during the semester, the factual particulars and/or the call of the question may be different.  Within your responses, do not spend time on matters that are not issues just to show me how much you know.  This exam tests professional judgment as well as knowledge of constitutional law.

Permissible exam materials

The exam is closed book.  

No materials other than the exam itself, blank scratch paper, pens, and bluebooks are allowed.
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Question 1.  60 points.  Estimated time:  60 minutes.

The State of Incivility recognizes the tort of intentional infliction of emotional distress (IIED).  The elements are:  

1. Defendant spoke and acted intentionally or recklessly; and

2. Defendant’s speech and conduct was extreme and outrageous; and

3. Defendant’s actions and words caused the distress; and

4. Plaintiff suffers severe emotional distress as a result of defendant’s speech and conduct.

A physician who performed abortions at an abortion clinic was murdered by an anti-abortionist.  Near the private cemetery graveside where the last part of the funeral ceremonies were conducted, an anti-abortion group calling itself “The Saviors” set up pickets and had a sound truck and huge six foot by eight foot posters showing aborted fetuses.  They were assembled in two places:  on the public street at the entrance to the cemetery and strategically located on the nearest public street to the actual burial site where the body was to be interred.

The volume from the sound truck was high and effectively drowned out the words being said at the grave-side service.  The deceased was called a baby killer, murderer, and was damned to hell by the Saviors at cemetery. Other similarly strong and outrageous speech was directed at the attendees, especially the widow and the rest of the family.

Sybil, the widow of the deceased physician, sued The Saviors for intentional infliction of emotional distress.  The Saviors do not contest that their words and actions caused Sybil severe emotional distress resulting in physical illness.  The Saviors move to dismiss the complaint on the grounds that the Savior’s words and actions are protected by the First Amendment.

Consider the merits of the Savior’s First Amendment argument.

Question 2.  60 points.  Estimated time:  60 minutes.

The State of West Carolina passed a law which provides:

Equal Economic Prosperity Act (EEPA)

Preamble:

5. Considering the long history in this State of exclusion and disadvantage based on race;

6. Aware that five decades after legal segregation ended gross economic disparities based on race continue to exist;

7. Believing that inclusion in the economic wealth of the country is the surest way to insure harmony and peace among the people;

8. Finding that all of the evidence demonstrates that exclusion from participation in government contracts c0ntributes substantially to continuing economic disparities based on race;

9. Finding further that statewide, African Americans are 22% of the population;  

10. And finding further that African American-owned businesses receive fewer than 2% of the state and other governmental contracts for which they are qualified;

11. And finding further that within the State of West Carolina there are sufficient qualified businesses owned by African Americans to receive an appropriate share of the state contracts; and

12. Seeking to advance democracy and to create a more just society,

Now, therefore, for the foregoing reasons, We the Elected Representatives of the State of West Carolina, do hereby enact the following law:

In awarding contracts by state and other governmental bodies, race is one factor to be taken into account for the purpose or remedying past and ongoing exclusion and in order to more fully include a historically marginalized group in the benefits of society. 

Cleanup, Inc., is owned by white shareholders a small business and has provided janitorial services to the Whiteville, West Carolina, city government for 70 years.  After EEPA became law, Cleanup Inc., lost the contract to Advanced Services, Inc., a corporation owned by an African American family which has been providing janitorial and other services to various Whiteville business for 25 years. 

Cleanup, Inc., now sues the City of Whiteville for violating the U.S. Constitution Fourteenth Amendment guarantee of equal protection.  The City of Whiteville defends claiming EEPA does not violate the Equal Protection clause. 

Consider the substantive merits of Cleanup, Inc.’s claim against the City.  Do not consider issues such as standing or the 11th Amendment.
Question 3.  60 points.  Estimated time:  45 minutes.

Consider the relationship of liberty and equality to each other.

End of Exam

