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Notes

The following materials relate to the executive power to use torture or to excuse torture or to abuse
prisoners or to excuse abuse of prisoners when done by United States agents such as the military, the CIA,
Department of Defense intelligence officers, the Department of Homeland Security, and ordinary police under the
direct authority of the President. These materials include parts of memoranda of the Department of Defense, the
Justice Department, the Office of the White House Counsel, and relevant treaties. In addition, portions of several
Supreme Court cases have been included in order to give some of the standards set by the Supreme Court of some
relevance to these matters. These materials are not comprehensive insofar as they do not include all of the relevant
items, have been edited to make the quantity of material more manageable, and do not include some items like
United States standards for police conduct.

The United States is a party to a number of international treaties banning torture and abuse of prisoners
including among others, the Geneva Conventions; the International Covenant on Civil and Political Rights, 999
U.N.T.S. 171 (opened for signature Dec. 16, 1966; entered into force March 23, 1976; ratified by the United States
June 8, 1992); and the Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment, 24 [.L.M. 535 (opened for signature Dec. 10, 1984; entered into force June 26, 1987; ratified by the
United States Oct. 21, 1994). The United States also enacted a law entitled the “Torture Victim Protection Act of
1991,” 106 Stat. 73 (1991), 28 U.S.C.A. § 1350 (2004).

Until President George W. Bush, the United States had consistently officially maintained the position that
torture was never acceptable under any circumstances and that the treatment of prisoners had to be humane.
President Bush, Secretary of Defense Donald Rumsfeld, former Attorney General John Ashcroft, and former White
House Counsel and current Attorney General Alberto Gonzales changed that for five years (2002-2007). On
December 30, 2004 the Bush administration nominally disavowed the use of torture. However, it has not disavowed
the right to abuse prisoners and use inhumane, aggressive interrogation techniques which under international
standards would constitute torture. Both United States law and international law prohibit abuse of prisoners and
inhumane treatment of any kind regardless of the status of the prisoners as prisoners of war or civilian criminals.

Among the questions pertinent to Constitutional Law I are the following:

1. Does the President have the power to change United States policy as evidenced in treaties and a
duly enacted statute?

2. Does the President have the power to authorize abuse or inhumane treatment or torture before the
actions are undertaken by agents of the government? Can the President excuse violations of
domestic and international law other than through the pardon power?

3. What, if any, are the checks and balances in the United States government for this sort of issue?

4. What, if any, is the role of the Article III courts in such issues?

Selected Treaty Provisions
Geneva Conventions

The Geneva Conventions are a set of four international treaties and two subsequent protocols (treaties that
extend the original four to other circumstances) that govern the treatment of prisoners of war, civilians, and people
engaged in armed conflict that are not international wars such as civil wars and various forms of armed insurgencies.
In general, people are either members of the armed services or civilians and under the Geneva Conventions, both are
protected. If a person is not a member of the military, then that person is a civilian. If the person is a civilian, then
the person is to be treated as common criminal if the person engages in violent acts. If a person is to be treated as
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common criminal, then certain rights relating to due process and certain standards apply regarding the treatment of
prisoners generally. If the person is member of the armed services, then the Geneva Convention provisions
regarding treatment of prisoners of war apply.

There are a number of questions relating to power of the President arising under the Geneva Conventions
including (1) the claim that the President can suspend their operation unilaterally; (2) the claim that the Geneva
Conventions do not apply to Al Qaeda or to the Taliban; and (3) the claim that the Geneva Conventions regarding
treatment of prisoners does not bar abuse or even torture. I have limited the excerpts from the treaties dramatically.
You may wish to read the treaties themselves especially with regard to the more complete language regarding what
they apply to.

Geneva Convention Relative to the Treatment of Prisoners of War, Geneva, 12 August 1949.

Part Il. General Protection of Prisoners of War

Art. 13. Prisoners of war must at all times be humanely treated. Any unlawful act or omission by the
Detaining Power causing death or seriously endangering the health of a prisoner of war in its
custody is prohibited, and will be regarded as a serious breach of the present Convention. In
particular, no prisoner of war may be subjected to physical mutilation or to medical or scientific
experiments of any kind which are not justified by the medical, dental or hospital treatment of the
prisoner concerned and carried out in his interest.

Likewise, prisoners of war must at all times be protected, particularly against acts of violence or
intimidation and against insults and public curiosity.

Measures of reprisal against prisoners of war are prohibited.

Art. 14. Prisoners of war are entitled in all circumstances to respect for their persons and their honour.

Part Ill. Captivity

Section VI. Relations Between Prisoners of War and the Authorities
Chapter lll. Penal and Disciplinary Sanctions

Section |. General Provisions

Art. 87. Prisoners of war may not be sentenced by the military authorities and courts of the Detaining
Power to any penalties except those provided for in respect of members of the armed forces of the
said Power who have committed the same acts.

When fixing the penalty, the courts or authorities of the Detaining Power shall take into
consideration, to the widest extent possible, the fact that the accused, not being a national of the
Detaining Power, is not bound to it by any duty of allegiance, and that he is in its power as the
result of circumstances independent of his own will. The said courts or authorities shall be at
liberty to reduce the penalty provided for the violation of which the prisoner of war is accused, and
shall therefore not be bound to apply the minimum penalty prescribed.

Collective punishment for individual acts, corporal punishment, imprisonment in premises without
daylight and, in general, any form of torture or cruelty, are forbidden.

Section Il. Disciplinary Sanctions
Art. 89. The disciplinary punishments applicable to prisoners of war are the following:

(1) A fine which shall not exceed 50 per cent of the advances of pay and working pay which the
prisoner of war would otherwise receive under the provisions of Articles 60 and 62 during a
period of not more than thirty days. (2) Discontinuance of privileges granted over and above the
treatment provided for by the present Convention. (3) Fatigue duties not exceeding two hours
daily. (4) Confinement.

The punishment referred to under (3) shall not be applied to officers.
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Art.

Part IV.

In no case shall disciplinary punishments be inhuman, brutal or dangerous to the health of
prisoners of war.

Section lll. Juridicial Proceedings

99. No prisoner of war may be tried or sentenced for an act which is not forbidden by the law of
the Detaining Power or by international law, in force at the time the said act was committed.

No moral or physical coercion may be exerted on a prisoner of war in order to induce him to admit
himself guilty of the act of which he is accused.

No prisoner of war may be convicted without having had an opportunity to present his defence
and the assistance of a qualified advocate or counsel.

Termination of Captivity

Section Il. Release and Repatriation of Prisoners of War at the Close of Hostilities

Art.

118. Prisoners of war shall be released and repatriated without delay after the cessation of active
hostilities.

Geneva Convention Relative to the Protection of Civilian Persons in Time of War , 12 August

1949.

Part Ill.

Status and Treatment of Protected Persons

Section |. Provisions common to the territories of the parties to the conflict and to

Art.

Art.

Art.

occupied territories

27. Protected persons are entitled, in all circumstances, to respect for their persons, their honour,
their family rights, their religious convictions and practices, and their manners and customs. They
shall at all times be humanely treated, and shall be protected especially against all acts of violence
or threats thereof and against insults and public curiosity.

31. No physical or moral coercion shall be exercised against protected persons, in particular to
obtain information from them or from third parties.

32. The High Contracting Parties specifically agree that each of them is prohibited from taking
any measure of such a character as to cause the physical suffering or extermination of protected
persons in their hands. This prohibition applies not only to murder, torture, corporal punishments,
mutilation and medical or scientific experiments not necessitated by the medical treatment of a
protected person, but also to any other measures of brutality whether applied by civilian or
military agents.

Section Ill. Occupied territories

Art.

Art.

Art.

47. Protected persons who are in occupied territory shall not be deprived, in any case or in any
manner whatsoever, of the benefits of the present Convention by any change introduced, as the
result of the occupation of a territory, into the institutions or government of the said territory, nor
by any agreement concluded between the authorities of the occupied territories and the Occupying
Power, nor by any annexation by the latter of the whole or part of the occupied territory.

48. Protected persons who are not nationals of the Power whose territory is occupied, may avail
themselves of the right to leave the territory subject to the provisions of Article 35, and decisions
thereon shall be taken according to the procedure which the Occupying Power shall establish in
accordance with the said Article.

49. Individual or mass forcible transfers, as well as deportations of protected persons from
occupied territory to the territory of the Occupying Power or to that of any other country, occupied
or not, are prohibited, regardless of their motive.
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Section Il. Combatants and Prisoners of War
Art. 43. Armed forces

1. The armed forces of a Party to a conflict consist of all organized armed forces, groups and units
which are under a command responsible to that Party for the conduct or its subordinates, even
if that Party is represented by a government or an authority not recognized by an adverse
Party. . ..

Art. 44. Combatants and prisoners of war

1. Any combatant, as defined in Article 43, who falls into the power of an adverse Party shall be a
prisoner of war.

2. While all combatants are obliged to comply with the rules of international law applicable in
armed conflict, violations of these rules shall not deprive a combatant of his right to be a
combatant or, if he falls into the power of an adverse Party, of his right to be a prisoner of
war, except as provided in paragraphs 3 and 4.

3. In order to promote the protection of the civilian population from the effects of hostilities,
combatants are obliged to distinguish themselves from the civilian population while they are
engaged in an attack or in a military operation preparatory to an attack. Recognizing,
however, that there are situations in armed conflicts where, owing to the nature of the
hostilities an armed combatant cannot so distinguish himself, he shall retain his status as a
combatant, provided that, in such situations, he carries his arms openly:

(a) during each military engagement, and (b) during such time as he is visible to the adversary
while he is engaged in a military deployment preceding the launching of an attack in which he
is to participate.

Acts which comply with the requirements of this paragraph shall not be considered as
perfidious within the meaning of Article 37, paragraph 1 (c).

4. A combatant who falls into the power of an adverse Party while failing to meet the requirements
set forth in the second sentence of paragraph 3 shall forfeit his right to be a prisoner of war,
but he shall, nevertheless, be given protections equivalent in all respects to those accorded to
prisoners of war by the Third Convention and by this Protocol. This protection includes
protections equivalent to those accorded to prisoners of war by the Third Convention in the
case where such a person is tried and punished for any offences he has committed.

Additional to the Geneva Conventions of 12 August 1949, and relating to the Protection of
Victims of Non-International Armed Conflicts, 8 June 1977.

Part Il. Humane Treatment
Art. 4. Fundamental guarantees

1. All persons who do not take a direct part or who have ceased to take part in hostilities, whether
or not their liberty has been restricted, are entitled to respect for their person, honour and
convictions and religious practices. They shall in all circumstances be treated humanely, without
any adverse distinction. It is prohibited to order that there shall be no survivors.

2. Without prejudice to the generality of the foregoing, the following acts against the persons
referred to in paragraph I are and shall remain prohibited at any time and in any place whatsoever:
(a) violence to the life, health and physical or mental well-being of persons, in particular murder as
well as cruel treatment such as torture, mutilation or any form of corporal punishment; (b)
collective punishments; (c) taking of hostages; (d) acts of terrorism; (e) outrages upon personal
dignity, in particular humiliating and degrading treatment, rape, enforced prostitution and any
form or indecent assault; (f) slavery and the slave trade in all their forms; (g) pillage; (h) threats to
commit any or the foregoing acts.
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International Covenant on Civil and Political Rights
Article 7

No one shall be subjected to torture or to cruel, inhuman or degrading treatment or punishment. In
particular, no one shall be subjected without his free consent to medical or scientific
experimentation.

Article 9

1. Everyone has the right to liberty and security of person. No one shall be subjected to arbitrary arrest
or detention. No one shall be deprived of his liberty except on such grounds and in accordance
with such procedure as are established by law.

2. Anyone who is arrested shall be informed, at the time of arrest, of the reasons for his arrest and shall
be promptly informed of any charges against him.

3. Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other
officer authorized by law to exercise judicial power and shall be entitled to trial within a
reasonable time or to release. It shall not be the general rule that persons awaiting trial shall be
detained in custody, but release may be subject to guarantees to appear for trial, at any other stage
of the judicial proceedings, and, should occasion arise, for execution of the judgement.

4. Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings
before a court, in order that court may decide without delay on the lawfulness of his detention and
order his release if the detention is not lawful.

5. Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to
compensation.

Article 10

1. All persons deprived of their liberty shall be treated with humanity and with respect for the
inherent dignity of the human person.

2. (a) Accused persons shall, save in exceptional circumstances, be segregated from convicted
persons and shall be subject to separate treatment appropriate to their status as unconvicted
persons;

(b) Accused juvenile persons shall be separated from adults and brought as speedily as possible for
adjudication. 3. The penitentiary system shall comprise treatment of prisoners the essential aim of
which shall be their reformation and social rehabilitation. Juvenile offenders shall be segregated
from adults and be accorded treatment appropriate to their age and legal status.

Article 14

1. All persons shall be equal before the courts and tribunals. In the determination of any criminal
charge against him, or of his rights and obligations in a suit at law, everyone shall be entitled to a
fair and public hearing by a competent, independent and impartial tribunal established by law. The
press and the public may be excluded from all or part of a trial for reasons of morals, public order
(ordre public) or national security in a democratic society, or when the interest of the private lives
of the parties so requires, or to the extent strictly necessary in the opinion of the court in special
circumstances where publicity would prejudice the interests of justice; but any judgement
rendered in a criminal case or in a suit at law shall be made public except where the interest of
juvenile persons otherwise requires or the proceedings concern matrimonial disputes or the
guardianship of children.

2. Everyone charged with a criminal offence shall have the right to be presumed innocent until proved
guilty according to law.
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3. In the determination of any criminal charge against him, everyone shall be entitled to the following
minimum guarantees, in full equality:

(a) To be informed promptly and in detail in a language which he understands of the nature and
cause of the charge against him;

(b) To have adequate time and facilities for the preparation of his defence and to communicate
with counsel of his own choosing;

(c) To be tried without undue delay;

(d) To be tried in his presence, and to defend himself in person or through legal assistance of his
own choosing; to be informed, if he does not have legal assistance, of this right; and to have legal
assistance assigned to him, in any case where the interests of justice so require, and without
payment by him in any such case if he does not have sufficient means to pay for it;

(e) To examine, or have examined, the witnesses against him and to obtain the attendance and
examination of witnesses on his behalf under the same conditions as witnesses against him;

() To have the free assistance of an interpreter if he cannot understand or speak the language used
in court;

(g) Not to be compelled to testify against himself or to confess guilt.

Convention against Torture and Other Cruel, Inhuman, or Degrading Treatment or
Punishment, 24 1.L.M. 535 (opened for signature Dec. 10, 1984; entered into force June 26,
1987; ratified by the United States Oct. 21, 1994)

Article I

1. For the purposes of this Convention, the term "torture" means any act by which severe pain or
suffering, whether physical or mental, is intentionally inflicted on a person for such purposes as
obtaining from him or a third person information or a confession, punishing him for an act he or a
third person has committed or is suspected of having committed, or intimidating or coercing him
or a third person, or for any reason based on discrimination of any kind, when such pain or
suffering is inflicted by or at the instigation of or with the consent or acquiescence of a public
official or other person acting in an official capacity. It does not include pain or suffering arising
only from, inherent in or incidental to lawful sanctions.

2. This article is without prejudice to any international instrument or national legislation which does or
may contain provisions of wider application.

Article 2

1. Each State Party shall take effective legislative, administrative, judicial or other measures to prevent
acts of torture in any territory under its jurisdiction.

2. No exceptional circumstances whatsoever, whether a state of war or a threat of war, internal political
instability or any other public emergency, may be invoked as a justification of torture.

3. An order from a superior officer or a public authority may not be invoked as a justification of
torture.

Article 3

1. No State Party shall expel, return ("refouler") or extradite a person to another State where there are
substantial grounds for believing that he would be in danger of being subjected to torture.

2. For the purpose of determining whether there are such grounds, the competent authorities shall take
into account all relevant considerations including, where applicable, the existence in the State
concerned of a consistent pattern of gross, flagrant or mass violations of human rights.
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Article 4

1. Each State Party shall ensure that all acts of torture are offences under its criminal law. The same
shall apply to an attempt to commit torture and to an act by any person which constitutes
complicity or participation in torture.

2. Each State Party shall make these offences punishable by appropriate penalties which take into
account their grave nature.

Article 16

1. Each State Party shall undertake to prevent in any territory under its jurisdiction other acts of cruel,
inhuman or degrading treatment or punishment which do not amount to torture as defined in
article 1, when such acts are committed by or at the instigation of or with the consent or
acquiescence of a public official or other person acting in an official capacity. In particular, the
obligations contained in articles 10, 11, 12 and 13 shall apply with the substitution for references
to torture of references to other forms of cruel, inhuman or degrading treatment or punishment.

2. The provisions of this Convention are without prejudice to the provisions of any other international
instrument or national law which prohibits cruel, inhuman or degrading treatment or punishment
or which relates to extradition or expulsion.

Torture Victim Protection Act of 1991, 28 U.S.C.A. §1350 (Pub. L. 102-256 , Mar. 12, 1992,
106 Stat. 73)

Section 1. Short Title.
This Act may be cited as the “Torture Victim Protection Act of 1991.”
Sec. 2. Establishment of civil action.

(a) Liability. — An individual who, under actual or apparent authority, or color of law, of any foreign
nation —

(1) subjects an individual to torture shall, in a civil action, be liable for damages to that individual;
or

(2) subjects an individual to extrajudicial killing shall, in a civil action, be liable for damages to
the individual's legal representative, or to any person who may be a claimant in an action for
wrongful death.

(b) Exhaustion of remedies. — A court shall decline to hear a claim under this section if the claimant
has not exhausted adequate and available remedies in the place in which the conduct giving rise to
the claim occurred.

(c) Statute of limitations. — No action shall be maintained under this section unless it is commenced
within 10 years after the cause of action arose.

Sec. 3. Definitions.

(a) Extrajudicial killing—For the purposes of this Act, the term “extrajudicial killing” means a
deliberated killing not authorized by a previous judgment pronounced by a regularly constituted
court affording all the judicial guarantees which are recognized as indispensable by civilized
peoples. Such term, however, does not include any such killing that, under international law, is
lawfully carried out under the authority of a foreign nation.

(b) Torture.—For the purposes of this Act—

(1) the term “torture” means any act, directed against an individual in the offender's custody or
physical control, by which severe pain or suffering (other than pain or suffering arising only from
or inherent in, or incidental to, lawful sanctions), whether physical or mental, is intentionally
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inflicted on that individual for such purposes as obtaining from that individual or a third person
information or a confession, punishing that individual for an act that individual or a third person
has committed or is suspected of having committed, intimidating or coercing that individual or a
third person, or for any reason based on discrimination of any kind; and

(2) mental pain or suffering refers to prolonged mental harm caused by or resulting from—
(A) the intentional infliction or threatened infliction of severe physical pain or suffering;

(B) the administration or application, or threatened administration or application, of mind
altering substances or other procedures calculated to disrupt profoundly the senses or the
personality;

(C) the threat of imminent death; or

(D) the threat that another individual will imminently be subjected to death, severe
physical pain or suffering, or the administration or application of mind altering
substances or other procedures calculated to disrupt profoundly the senses or personality.

Bush Administration Memoranda

From: Jay S. Bybee, Assistant Attorney General, Office of the Legal Counsel of the
Department of Justice

To: Memorandum for Alberto R Gonzales, Counsel to the President, and William J.
Haynes II, General Counsel of the Department of Defense

Date: January 22, 2002

Re: Application of Treaties and Laws to al Qaeda and Taliban Detainees

pp. 1-2 (citations are omitted throughout)

You have asked for our Office’s views concerning the effect of international treaties and federal laws on
the treatment of individuals detained by the U.S. Armed Forces during the conflict in Afghanistan. In particular, you
have asked whether certain treaties forming part of the laws of armed conflict apply to the conditions of detention
and the procedures for trial of members of al Qaeda and the Taliban militia. We conclude that these Treaties do not
protect members of the al Qaeda organization, which as a non-State actor cannot be a party to the international
agreements governing war. We further conclude that that [sic] President has sufficient grounds to find that these
treaties do not protect members of the Taliban militia. This memorandum expresses no view as to whether the
President should decide, as a matter of policy, that the U.S. Armed Forces should adhere to the standards of conduct
in those treaties with respect to the treatment of prisoners.

We believe it most useful to structure the analysis of these questions by focusing on the War Crimes Act,
18 U.S.C. § 2441 (Supp. I 1997) ("WCA"). The WCA directly incorporates several provisions of international
treaties governing the laws of war into the federal criminal code. Part 1 of this memorandum describes the WCA and
the most relevant treaty that it incorporates: the Geneva Convention Relative to the Treatment of Prisoners of War
("Geneva III").

Parts II and III of this memorandum discuss why other deviations front the text of Geneva III would not
present either a violation of the treaty or of the WCA. Part II explains that al Qaeda detainees cannot claim the
protections of Geneva III because the treaty does not apply to them. Al Qaeda is merely a violent political
movement or organization and not a nation-state. As a result, it cannot be a state party to any treaty. Because of the
novel nature of this conflict, moreover, a conflict with al Qaeda is not properly included in non-international forms
of armed conflict to which some provisions of the Geneva Conventions might apply. Therefore, neither the Geneva
Conventions nor the WCA regulate the detention of al Qaeda prisoners captured during the Afghanistan conflict.

Part III discusses why the President may decide that Geneva III, as a whole, does not protect members of
the Taliban militia in the current situation. The President has the constitutional authority to temporarily suspend our
treaty obligations to Afghanistan under the Geneva Conventions. Although he may exercise this aspect of the treaty
power at his discretion, we outline several grounds upon which he could justify that action here. In particular, he
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may determine that Afghanistan was not a functioning State, and therefore that the Taliban militia was not a
government, during the period in which the Taliban was engaged in hostilities against the United States and its
allies. Afghanistan's status as a failed State is sufficient ground alone for the President to suspend Geneva III, and
thus to deprive members of the Taliban militia of POW status. The President's constitutional power to suspend
performance of our treaty obligations with respect to Afghanistan is not restricted by international law. It
encompasses the power to suspend some treaties but not others, or some but not all obligations under a particular
treaty. Should the President make such a determination, then Geneva III would not apply to Taliban and any failure
to meet that treaty's requirements would not violate either our treaty obligations or the WCA.

Part IV examines justifications for any departures from Geneva III requirements should the President
decline to suspend our treaty obligations toward Afghanistan. It explains that certain deviations from the text of
Geneva III may be permissible, as a matter of domestic law, if they fall within certain justification or legal
exceptions, such as those for self-defense or infeasibility. Further, Part [V discusses the President's authority lo find,
even if Geneva III were to apply, that Taliban members do not qualify as POWs as defined by the treaty.

In Part V, we address the question whether, in the absence of any Geneva III obligations, customary
international law requires, as a matter of federal law, that the President provide certain standards of treatment for al
Qaeda or Taliban prisoners. We conclude that customary international law, as a matter of domestic law, does not
bind the President, or restrict the actions of the United States military, because it does not constitute either federal
law made in pursuance of the Constitution or a treaty recognized under the Supremacy Clause.

pp. 11-15
A. Constitutional Authority

Article II of the Constitution makes clear that the President is vested with all of the federal executive
power, that he “shall be Commander in Chief,” that he shall appoint, with the advice and consent of the Senate, and
receive, ambassadors, and that he "shall have Power, by and with the Advice and Consent of the Senate, to make
Treaties." U.S. Const. art. I, § 2, cl. 2. Congress possesses its own specific foreign affairs powers, primarily those of
declaring war, raising and funding the military, and regulating international commerce. While Article II, section I of
the Constitution grants the President an undefined executive power, Article I, section 1 limits Congress to "[a]ll
legislative Powers herein granted" in the rest of Article 1.

From the very beginnings of the Republic, this constitutional arrangement has been understood to grant the
President plenary control over the conduct of foreign relations. As Secretary of State Thomas Jefferson observed
during the first Washington administration: “The constitution has divided the powers of government into three
branches [and] . . . has declared that ‘the executive powers shall be vested in the President,” submitting only special
articles of it to a negative by the Senate.”” Due to this structure, Jefferson continued, “[t]he transaction of business
with foreign nations is Executive altogether. It belongs then to the head of that department, except as to such
portions of it as are specially submitted to the Senate. Exceptions are to be construed strictly.” In defending
President Washington’s authority to issue the Neutrality Proclamation, Alexander Hamilton came to the same
interpretation of the President's foreign affairs powers. According to Hamilton, Article I “ought . . . to be considered
as intended . . . to specify and regulate the principal articles implied in the definition of Executive Power, leaving the
rest to flow from the general grant of that power.” As future Chief Justice John Marshall famously declared a few
years later, “The President is the sole organ of the nation in its external relations, and its sole representative with
foreign nations. . . . The [executive] department . . . is entrusted with the whole foreign intercourse of the nation.. . .”

On the few occasions where it has addressed the question, the Supreme Court has lent its approval to the
executive branch's broad powers in the field of foreign affairs. Responsibility for the conduct of foreign affairs and
for protection the national security are, as the Supreme Court has observed, “central Presidential domains.” The
President's constitutional primacy flows from both his unique position in the constitutional structure and from the
specific grants of authority in Article II making the President the Chief Executive of the Nation and the Commander
in Chief. Due to the President's constitutionally superior position, the Supreme Court has consistently “recognized
‘the generally accepted view that foreign policy [is] the province and responsibility of the Executive. This foreign
affairs power is independent of Congress: it is “the very delicate, plenary and exclusive power of the President as
sole organ of the federal government in the field of international relations — a power which does not require as a
basis for its exercise an act of Congress.”
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In light of these principles, any enumerated executive power, especially one relating to foreign affairs, must
be construed as within the control of the President. Although the Constitution does not specifically mention the
power to suspend or terminate treaties, these authorities have been understood by the courts and long executive
branch practice as belonging solely to the President. The treaty power is fundamentally an executive power
established in article II of the Constitution, and power over treaty matters post-ratification are within the President's
plenary authority. As Alexander Hamilton declared during the controversy over the Neutrality Proclamation,
“though treaties can only be made by the President and Senate, their activity may be continued or suspended by the
President alone.” Commentators also have supported this view. According to the drafters of the Restatement (Third)
of the Foreign Relations Law of the United States, the President has the power either “to suspend or terminate an
[international] agreement in accordance with its terns,” or “to make the determination that would justify the United
States in terminating or suspending an agreement because of its violation by another party or because of supervening
events, and to proceed to terminate or suspend the agreement on behalf of the United States.” Indeed, the
President’s power to terminate treaties, which has been accepted by practice and considered opinion of the three
branches, must include the lesser power of temporarily suspending them. We have discussed these questions in
detail in recent opinions, and we follow their analysis here.”

The courts have often acknowledged the President's constitutional powers with respect to treaties. Thus, it
has long been accepted that the President may determine whether a treaty has lapsed because a foreign State has
gained or lost its independence, or because it has undergone other changes in sovereignty. Nonperformance of a
particular treaty obligation may, in the President's judgment, justify a decision to suspend or terminate the treaty.
While Presidents have unrestricted discretion, as a matter of domestic law, in suspending treaties, they can base the
exercise of this discretion on several grounds. For example, the President may determine that “the conditions
essential to the [treaty's] continued effectiveness no longer pertain.” He can decide to suspend treaty obligations
because of a fundamental change in circumstances, as the United States did in 1941 in response to hostilities in
Europe. The President may also determine that a material breach of a treaty by a foreign government has rendered a
treaty not in effect as to that govenunent.

Exercising this constitutional authority, the President can decide to suspend temporarily our obligations
under Geneva 111 toward Afghanistan. Other Presidents have partially suspended treaties, and have suspended the
obligations of multilateral agreements with regard to one of the state parties. The President could also determine
that relations under the Geneva Conventions with Afghanistan should be restored once an Afghan government that
is willing and able to execute the country’s treaty obligations is securely established. A decision to regard the
Geneva Conventions as suspended would not constitute a “denunciation” of the Conventions, for which procedures
are prescribed in the Conventions. The President need not regard the Conventions as suspended in their entirely, but
only in part.

Among the grounds upon which a President may justify his power to suspend treaties is the collapse of a
treaty partner, in other words the development of a failed state that could not fulfill its international obligations and
was not under the control of any government. This has been implicitly recognized by the Supreme Court. In Clark
v. Allen, 331 U.S. 503 (1947). the Supreme Court considered whether a 1923 treaty with Germany continued to exist
after the defeat, occupation and partition of Germany by the victorious World War II Allies. The Court rejected the
argument that the treaty “must be held to have failed to survive the [Second World War], since Germany, as a result
of its defeat and the occupation by the Allies, has ceased to exist as an independent national or international
community. Instead, the Court held hat “the question whether a state is in a position to perform its treaty obligations
is essentially a political question. Terlinden v. Ames, 184 U.S. 270, 288 (1902). We find no evidence that the
political departments have considered the collapse and surrender of Germany as putting an end to such provisions of
the treaty as survived the outbreak of the war or the obligations of either party in respect to them.” In Clark, the
Court also made clear that the President could consider whether Germany was able to perform its international
obligations in deciding whether to suspend out treaty relationship with her.

Clark demonstrates the Supreme Court’s sanction for the President’s constitutional authority to decide the
“political question” whether our treaty with Germany was suspended because Germany was not in a position to
perform its international obligations. Equally here, the executive branch could conclude hat Afghanistan was not “in
a position to perform its treaty obligations” because it lacked, at least throughout the Taliban's ascendancy, a
functioning central government and other essential attributes of statechood. Based on such facts, the President would
have the ground to decide that the Nation's Geneva III obligations were suspended as to Afghanistan. The President
could further decide that these obligations are suspended until Afghanistan became a functioning state that is in a
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position to perform its Convention duties. The federal courts would not review such political questions, but instead
would defer to the decision of the President.

pp. 22-23
C. Suspension under International Law

Although the President may determine that Afghanistan was a failed State as a matter of domestic law,
there remains the distinct question whether suspension would be valid as a matter of international law. We
emphasize that the resolution of that question, however, has no bearing on domestic constitutional issues, or on the
application of the WCA. Rather, these issues are worth consideration as a means of justifying the actions of the
United States in the world of international politics. While a close question, we believe that the better view is that, in
certain circumstances, countries can suspend the Geneva Conventions consistently with international law.

International law has long recognized that the material breach of a treaty can be grounds for the party
injured by the breach to terminate or withdraw from the treaty. Under customary international law, the general rule
is that breach of a multilateral treaty by a State party justifies the suspension of that treaty with regard to that State.
“A material breach of a multilateral treaty by one of the parties entitles , . . [a] party specially affected by the breach
to invoke it as a ground for suspending the operation of the treaty in whole or in part in the relations between itself
and the defaulting state.” If Afghanistan could be found in material breach for violating “a provision essential to the
accomplishment of the object or purpose of .the [Geneva Conventions],” suspension of the Conventions would have
been justified.

We note, however, that these general rules authorizing suspension “do not apply to provisions relating to
the protection of the human person contained in treaties of a humanitarian character, in particular to provisions
prohibiting any form of reprisals against persons protected by such treaties.” Although the United States is not a
party to the Vienna Convention, some lower courts have said that the Convention embodies the customary
international law of treaties, and the State Department has at various times taken the same view. The Geneva
Conventions must be regarded as “treaties of a humanitarian character,” many of whose provisions “relat[e] to the
protection of the human person.” Arguably, therefore, a decision by the United States to suspend Geneva III with
regard to Afghanistan might put the United States in breach of customary international law.

p. 25
D. Application of the Geneva Conventions As a Matter of Policy

We conclude this Part by addressing a matter of considerable significance for policy makers. To say that
the President may suspend specific provisions of the Geneva Conventions as a legal requirement is by no means to
say that the principles of the laws of armed conflict cannot be applied as a matter of U.S. Government policy. There
are two aspects to such policy decisions, one involving the protections of the laws of armed conflict and the other
involving liabilities under those laws.

First, the President may determine that for reasons of diplomacy or in order to encourage other States to
comply with the principles of the Geneva Conventions or other Jaws of armed conflict, it serves the interests of the
United States to treat al Qaeda or Taliban detainees (or some class of them) as if they were prisoners of war, even
though they do not have any legal entitlement to that status. We express no opinion on the merits of such a policy
decision.

Second, the President as Commander in Chief can determine as a matter of his judgment for the efficient
prosecution of the military campaign that the policy of the United States will be to enforce customary standards of
the law of war against the Taliban and to punish any transgressions against those standards. Thus, for example, even
though Geneva Convention III does not apply as a matter of law, the United States may deem it a violation of the
laws and usages of war for Taliban troops to torture any American prisoners whom they may happen to seize. The
US. military thus could prosecute Taliban militiamen for war crimes for engaging in such conduct.

A decision to apply the principles of the Geneva Conventions or of other laws of war as matter of policy,
not law, would be fully consistent with the past practice of the United Stales. United States practice in post-1949
conflicts reveals several instances in which our military forces have applied Geneva III as a matter of policy, without
acknowledging any legal obligation to do so. These cases include the wars in Korea and Vietnam and the
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interventions in Panama and Somalia.
pp- 28-29
IV. Detention Conditions Under Geneva llI

Even if the President decided not to suspend our Geneva III obligations toward Afghanistan, two reasons
would justify some deviations from the requirements of Geneva III. This would be the case even if Taliban
members legally were entitled to POW status. First, certain deviations concerning treatment can be justified on
basic grounds of legal excuse concerning self-defense and feasibility. Second, the President could choose to find
that none of the Taliban prisoners qualify as POWSs under article 4 of Geneva III, which generally defines the types
of armed forces that may be considered POWSs once captured. In the latter instance, Geneva III would apply end the
Afghanistan conflict would fall within common article 2's jurisdiction. The President, however, would be
interpreting the treaty in light of the facts on the ground to find that the Taliban militia categorically failed the test
for POWs within Geneva III’s terms. We should be clear that we have no information that the conditions of
treatment for Taliban prisoners currently violate Geneva III standards, but it is possible that some may argue that our
GTMO (Guantanamo) facilities do not fully comply with all of the treaty's provisions.

A. Justified Deviations Geneva Convention Requirements

We should make clear that as we understand the facts, the detainees currently are being treated in a manner
consistent with common article 3 of Geneva III. This means that they are housed in basic humane conditions, are
not being physically mistreated, and are receiving adequate medical care. They have not yet been tried or punished
by any U.S. court system. As result, the current detention conditions in GTMO do not violate common article 3, nor
do they present a grave breach of Geneva IlI as defined in article 130. For purposes of domestic law, therefore, the
GTMO conditions do not constitute a violation of the WCA, which criminalizes only violations of common article 3
or grave breaches of the Conventions.

That said, some very well may argue that detention conditions currently depart from Geneva III
requirements. Nonetheless, not all of these deviations from Geneva III would amount to an outright violation of the
treaty’s requirements. Instead, some departures from the text can be justified by some basic doctrines of legal
excuse. We believe that some deviations would not amount to a treaty violation, because they would be justified by
the need for force protection. Nations have the right to take reasonable steps for the protection of the armed forces
guarding prisoners. At the national level, no treaty can override a nation’s inherent right to self-defense. Indeed, the
United Nations Charter recognizes this fundamental principle. Article 51 of the U.N. Charter provides that
"[n]othing in the present Charter shall impair the inherent right of individual or collective self-defense if an armed
attack occurs against a Member of the United Nations." As we have discussed in other opinions relating to the war
on terrorism, the September 11 attacks on the Pentagon and the World Trade Center have triggered the United
States’ right to defend itself. Our national right to self-defense must encompass the lesser included right lo defend
our own forces from prisoners who pose a threat to their lives and safety, just as the Nation has the authority to take
measures in the field to protect the U.S. armed forces. Any Geneva III obligations, therefore, may be legally
adjusted to take into account the needs of force protection.

The right to national self-defense is further augmented by the individual right to self defense as a
justification for modifications to Geneva 1III based on the need for force protection. Under domestic law, self-
defense serves as a legal defense even to the taking of a human life. “(Self defense is . . , embodied in our
jurisprudence as a consideration totally eliminating any criminal taint . .. . . It is difficult to the point of impossibility
to imagine a right in any state to abolish self defense altogether . . . .” As the U.S. Court of Appeals for the District
of Columbia Circuit has observed, “[m]ore than two centuries ago, Blackstone, best known of the expositors of the
English common law, taught that ‘all homicide is malicious, and of course, amounts to murder, unless . . . excused
on the account of accident or self-preservation . . ..” Self-defense, as a doctrine legally exonerating the taking of
human life, is as viable now as it was in Blackstone’s time . . . .” Both the Supreme Court and this Office have
opined that the use of force by law enforcement or the military is constitutional, even if it results in the loss of life, if
necessary to protect the lives and safety of officers or innocent third parties. Thus, as a matter of domestic law, the
United Slates armed forces can modify their Geneva III obligations to take into account the needs of military
necessity to protect their individual members.

Other deviations from Geneva III, which do not involve force protection, may still be justified as a domestic
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legal matter on the ground that immediate compliance is infeasible. Certain conditions, we have been informed, are
only temporary until the Defense Department can construct permanent facilities that will be in compliance with
Geneva. We believe that no treaty breach would exist under such circumstances. The State Department has
informed us that state practice under the Convention allows nations a period of reasonable time to satisfy their
affirmative obligations for treatment of POWs, particularly during the early stages of a conflict. . . .

To: Alberto R. Gonzales, Counsel to the President, August 1, 2002

From: Jay S. Bybee, Assistant Attorney General, Office of the Legal Counsel

Re: Standards of Conduct for Interrogation under 18 U.S.C. §§ 2340-2340A
* %k % %

p.-1

In Part I, we examine the criminal statute’s text and history. We conclude that for an act to constitute
torture as defined in Section 2340, it must inflict pain that is difficult to endure. Physical pain amounting to torture
must be equivalent in intensity to the pain accompanying serious physical injury, such as organ failure, impairment
of bodily function, or even death. For purely mental pain or suffering to amount to torture under Section 2340, it
must result in significant psychological harm of significant duration, e.g., lasting for months or even years. We
conclude that the mental harm must also result from one of the predicate acts listed in the statute, namely: threats of
imminent death; threats of infliction of the kind of pain that would amount to physical torture; infliction of such
physical pain as a means of psychological torture; use of drugs or other procedures designed to deeply disrupt the
sense, or fundamentally alter an individual’s personality; or threatening to do any of these things to a third party.

In Part I, we examine the text, ratification history, and negotiating history of the Torture Convention. We
conclude that the treaty’s text prohibits only the most extreme acts by reserving criminal penalties solely for torture
and declining to require such penalties for “cruel, inhuman, or degrading treatment or punishment.” . . .

In Part III, we analyze the jurisprudence of the Torture Victims Protection Act, 28 U.S.C. § 1350 note
(2000), which provides civil remedies for torture victims, to predict standards that courts might following in
determining what actions reach the threshold of torture in the criminal context. We conclude from these cases that
courts are likely to take a totality-of-the-circumstances approach, and will look to an entire course of conduct, to
determine whether certain acts will violate Section 2340A. Moreover, these cases demonstrate that most often
torture involves cruel and extreme physical pain. In Part IV, we examine international decisions regarding the use
of sensory deprivation techniques. These cases make clear that while many of these techniques may amount to
cruel, inhuman or degrading treatment, they do not produce pain or suffering of the necessary intensity to meet the
definition of torture. From these decisions, we conclude that there is a wide range of such techniques that will not
rise to the level of torture.

In Part V, we discuss whether Section 2340A may be unconstitutional if applied to interrogations
undertaken of enemy combatants pursuant to the President’s Commander-in Chief Powers. We find that in the
circumstances of the current war against al Qaeda and its allies, prosecution under Section 2340A may be barred
because enforcement of the statute would represent an unconstitutional infringement of the President’s authority to
conduct war. In Part VI, we discuss defenses to an allegation that an interrogation method might violate the statute.
We conclude that under the current circumstances, necessity or self-defense may justify interrogation methods that
might violate Section 2340A.

p. 31
V. The President’s Commander-in-Chief Power

Even if an interrogation method arguably were to violate Section 2340A, the statute would be
unconstitutional if it impermissibly encroached upon the President’s constitutional power to conduct a military
campaign. As Commander-in-Chief, the President has the constitutional authority to order interrogations of enemy
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combatants to gain intelligence information concerning the military plans of the enemy. The demands of the
Commander-in-Chief power are especially pronounced in the middle of a war in which the nation has already
suffered a direct attack. In such a case, the information gained from interrogations may prevent future attacks by
foreign enemies. Any effort to apply Section 2340A in a manner that interferes with the President’s direction of
such core war matters as the detention and interrogation of enemy combatants thus would be unconstitutional.

PEEE

p. 34

In order to respect the President’s inherent constitutional authority to manage a military campaign against
al Qaeda and its allies, Section 2340A must be construed as not applying to interrogations undertaken pursuant to his
Commander-in-Chief authority. . . .

p. 35

Likewise, we believe that, if executive officials were subject to prosecution for conducting interrogations
when they were carrying out the President’s Commander-in-Chief powers, “it would significantly burden and
immeasurably impair the President’s ability to fulfill his constitutional duties.” These constitutional principles
preclude an application of Section 2340A to punish officials for aiding the President in exercising his exclusive
constitutional authorities.

p- 39

Any effort by Congress to regulate interrogation of battlefield combatants would violate the Constitution’s
sole vesting of the Commander-in-Chief authority in the President. . .. Congress can no more interfere with the
President’s conduct of the interrogation of enemy combatants than it can dictate strategic or tactical decision on the
battlefield.

From: Secretary of Defense, Donald Rumsfield
To: The Commander, US Southern Command,
Date: April 16, 2003.

Subject: Counter-Resistance Techniques in the War on Terrorism
I have considered the report of the Working Group that I directed be established on January 15, 2003.
I approve the use of specified counter-resistance techniques, subject to the following:
a. The techniques I authorize are those lettered A-X set out at Tab A.
b. These techniques must be used with all the safeguards described at Tab B.

c. Use of these techniques is limited to interrogations of unlawful combatants held at Guantanamo Bay,
Cuba.

d. Prior to the use of thee techniques, the Chairman of the Working Group on Detainee Interrogations in the
Global War on Terrorism must brief you and your staff.

I reiterate that US Armed Forces shall continue to treat detainees humanely and, to the extent appropriate
and consistent with military necessity, in a manner consistent with the principles of the Geneva Conventions. In
addition, if you intend to use techniques B, I, 0, or X, you must specifically determine that military necessity
requires its use and notify me in advance.

If, in your view, you require additional interrogation techniques for a particular detainee. you should
provide me, via the Chairman of the Joint Chiefs of Staff, a written request describing the proposed technique,
recommended safeguards, and the rationale for applying it with an identified detainee.

Nothing in this memorandum in any way restricts your existing authority to maintain good order and
discipline among detainees.
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To: Memorandum for James B. Comey, Deputy Attorney General
From: Daniel Levin, Acting Assistant Attorney General

Date: December 30, 2004

Re: Legal Standards Applicable under 18 U.S.C. §§2340-2340A

p.-1

Torture is abhorrent both to American law and values and to international norms. This universal
repudiation of torture is reflected in our criminal law, fo