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General Instructions

1. You have three (3) hours for the exam.

2. Times noted for the questions reflect the amount of time I estimate it would take to answer each question.  Please note that although the time noted for each question does relate somewhat to the points for that question, it does not do so in a strict one-to-one fashion.

3. The exam is two (2) pages long, excluding this instructions page.

4. There are three (3) questions worth 60 points, 100 points, and 50 points respectively, for a total of 210 possible points.  

5. Write only on one side of each page in the bluebook. 

6. Write legibly and clearly in blue or black ink.

7. Use headings as appropriate.

8. Respond to the question asked, not to questions that might have been asked.  Even though the fact pattern may be based on one of the hypothetical problems given during the semester, the call of the question may be different and the facts have been revised.  In your responses, do not spend time on matters that are not issues just to show me how much you know.  This exam tests professional judgment as well as knowledge of the material we covered in Constitutional Law I.

Permissible exam materials

The exam is closed book.  

No materials other than the exam itself, blank scratch paper, and bluebooks are allowed.
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Question 1.  60 points.  Estimated time: 50 minutes.

Ima N. Ventor has a copyright on a diagnostic computer program used in almost every hospital in the country because of its combination of relatively low cost, ease of use, and accuracy of diagnosis.  Her copyright rights arise exclusively under the copyright law enacted by Congress.

Ventor receives royalties from all users of the software, except for some reason hospitals owned by states, state universities, and cities and counties do not, in the main, pay royalties for their use of it.  So, she decided to sue.  

Ventor sued the State of Marsylvania, the Marsylvania State University (owned and run by the state), the Marsylvania State University Hospital (owned and run by the state university), and the City Hospital of Pennapolis (the capitol city of Marsylvania).  The City Hospital of Pennapolis is owned and run by the city government itself.

She also sued the chief radiologist at each hospital.  The diagnostic computer program is use primarily by hospital radiologists to help analyze radiological data from MRIs, CAT scans, and the like.

She is suing for damages for past royalties which have not been paid for the past three years and for an injunction against the hospitals and the radiologists against future use unless they are licensed to use it.

Assume  the copyright act provides in part as follows:  “State sovereign immunity is abrogated with respect to any claims that would arise under this act.”  Before passing this law, Congress held hearings which resulted in factually accurate findings of rampant copyright violations of useful, copyrighted software by state-owned hospitals around the country.

Is Congress’s attempted abrogation of state sovereign immunity constitutional?  Discuss using law, concepts, and principles considered in the course and in the cases in the coursebook. 

Question 2.  100 points. Estimated time: 70 minutes.

The State of Tennetucky enacted a law requiring everyone who enters the state with a pet to have a certification from a licensed small animal veterinarian that the pet is up to date on all vaccinations and tests required by the State of Tennetucky.  Tennetucky requires more vaccinations and other prophylactic treatments (such as medicinal pills or food supplements to be given to the pet weekly or monthly) of more types than any other state.  Most states only require rabies vaccines for susceptible pets, because very few other animal diseases are readily communicable to humans and most states do not consider pet-to-pet infection of other diseases sufficiently important to regulate.  Commercial animal regulation is more stringent (e.g., for race horses, dairy cattle, swine, chickens, and so on).  Tennetucky also requires that anyone who moves to the state with a pet have the pet examined by a Tennetucky licensed veterinarian within six months of moving to the state.

The Sirah family moved to Tennetucky from Liberton, Verhampshire.  Verhampshire is a libertarian state with minimal government regulation.  Verhampshire requires that dogs be vaccinated against rabies and does not require any other vaccinations for any other pet.  Kay Sirah has lived in Tennetucky for 5 days now and comes to your firm, Tennetucky firm, for advice.  She wants to sue the state so that she will not need to incur the $5000 in veterinarian fees for the examinations and vaccinations this year.  No one has threatened her with fines or other enforcement action.  

The partner in the law firm has asked you, a summer associate, to investigate this.  In your preliminary investigation, you learn that this law is rarely enforced, if at all; that Tennetucky-licensed veterinarians recommend most of the vaccines required by the state, but not all; that about half of the pet owners who do take their pets to the veterinarians only have their pets given the most popular three vaccines for dogs (out of a possible 5) and the most popular two vaccines for cats (out of a possible 6).

Write the memo to the partner.  Explain your reasoning fully.  

Question 3.  50 points. Estimated time: 45 minutes.

Consider the competencies of and power relationships of the branches of the federal government in relation to the problem of and history of substantive due process.

End of Exam

